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Vor. I. 


USES AND TRUSTS. 


THE SUBJECTION CLAUSE. 


4th. To receive the rents and profits of 
lands, and to accumulate the same, for the 
purposes and within the limits prescribed 
in the first article of this title.* 

This trust to receive the rents and pro- 
fits of land for accumulation, is restricted 
and governed by sections 37, 38, aad 39, in 
the first article. This species of trust 
which would otherwise be unlimited, is 
thereby qualified, and kept within cer- 
tain bounds. The reference is direct ; and 
the subject of accumulation of rents and 
profits of lands, is so distinctly treated of 
and provided for in those three sections, 
that there is no difficulty in perceiving the 
application of the rules which they estab- 
lish to the trusts of subdivision, four of 
section fifty-two. (Per Vice-Chancellor 
McCoun, in 5 Paige’s Ch. Rep. 192.) 

The three sections are as follows : 

§ 37. An accumulation of rents and pro- 
fits of real estate, for the benefit of one or 
more persons, may be directed by any will 
or deed, sufficient to pass real estate as 
follows : 

ist. If such accumulation be directed to 
commence on the creation of the estate, 
out of which the rents and profits are to 
arise, it must be made for the benefit of 
one or more minors then in being, and ter- 
minate at the expiration of their minority. 

2d. If such accumulation be directed to 
commence at any time subsequent to the 
creation of the estate out of which the 
rents and profits are to arise, it shall com- 
mence within the time in this article per- 
mitted for the vesting of future estates, 
and during the minority of the persons for 
whose benefit it is directed, and shall ter- 
minate at the expiration of such minority. 





*The notice of this division was accidentally 
Omitted in the article “ Express Trusts,” p. 162, ante. 
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§ 38. If in either of the cases mentioned 
in the last section, the direction for such 
accumulation shall be for a longer term 
than during the minority of the persons in- 
tended to be benefitted thereby, it shall be 
void as respects the time beyond such mi- 
nority ; and all directions for the accumu- 
lation of the rents and profits of the real 
estate, except such as are herein allowed, 
shall be void. 

§ 39. When such rents and profits are 
directed to be accumulated for the benefit 
of infants entitled to the expectant estate, 
and such infants shall be destitute of other 
sufficient means of support and education, 
the Chancellor, upon the application oftheir 
guardian, may direct a suitable sum out of 
such rents and profits to be applied to their 
maintenance and education. 

In the case of Hawley v. James, 5 Paige, 
481, the Chancellor, on the subject of 
accumulation, says: “lam inclined to think 
the testator has acted upon the erroneous 
supposition that an accumulation of the 
rents and profits of his estate would be 
valid, if one or more infants in being at the 
making of the -will were to be benefitted 
thereby, provided such accumulation was 
not continued beyond the minorities of all 
such infants; and without reference to the 
extent of the beneficial interests which 
such infants were to take in the accumu- 
lated fund ; and he adds that an accumula- 
tion of the rents and profits can be allowed 
only in those cases where the accumulated 
fund is for the sole benefit of one or more 
minors, if they live until they are of age, 
who are in existence at the time the accu- 
mulation is directed to commence and will 
continue such minors if they live until the 
accumulation ceases. (See Rev. note 10, 
ch. 1, p. 1, 2, p. 28.) This decision was 
confirmed by the Court of Errors. See 
Hawley v. James, 16 Wend. 116,117. He 
also says, 5 Paige, 471, that the direction 
for the payment of legacies out of the 
rents and profits, or income of the estate 
by anticipation, is not a violation of the 
statutory provisions against accumulations. 
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PRACTICAL POINTS. 
LIFE INSURANCE. 
Tue doctrine relating to concealments, 


on effecting life insurances, is of consi- 
derable importance to the profession. In 


a late case it was contended by the de- | 


fendant’s counsel, that the party whose 
life was insured was the general agent of 
the assured, and that the latter was re- 
sponsible for all the acts of such party 
connected with the insurance; but Lord 
Denman, C.J., laid down the rule to be, 
that the assured “is to answer all ques- 
tions put to him, and if he answers them 
falsely, that will vitiate the policy. Or 
even if, without being distinctly interro- 
gated as to his habits, the jury thought 
that he was aware of them, and know- 
ing their importance, studiously concealed 
them from the insurers, in that case his 
lordship advised them to find the issue 
on the sixth plea for the defendant. But 
the mere non-communication of his habits 
of life, by the party whose life was in- 
sured, would not in itself vitiate the in- 
surance, even though those habits were, 
in the opinion of the jury, such as tended 
to shorten life.” Rawlins v. Desborough, 
(1 Moo. & Rob. 329) The following 
note to this case is worthy of attention. 

In most cases it is required that the 
persons intending to effect an insurance 
shall previously sign a declaration, con- 
taining answers to specific questions as 
to the age and health, &c., of the party, 
whose life is intended to be insured; and 
amongst the questions, he is required to give 
the names and residences of two gentlemen 
to be referred to, respecting the present 
and general health of the life to be insured, 
one to the usual medical attendant of the 
party. And in the policy, and frequently 
in the declaration itself, so signed, it is pro- 
vided, ‘‘that a declaration as to all the 
above points is to be considered as the 
bases of the contract; and that if such 
declaration be not in all respects true, the 
policy will become void.” Such was the 
form of the instrument in the principal 
case. (See the form in Everett v. Des- 
borough, 5 Bing. 503.) What then is the 
extent of this warranty? It is clear that 
in its terms it reaches only the declaration 
made by the party proposing the in- 
surance. If anything which he represents 
to the company be untrue, he is to for- 








feit the benefit of the policy. If, there- 
fore, he refers the company for informa- 
tion respecting his health to persons who 
are not able to give such ‘idbsunndien. or 
if he represents one of the referees to 
be his usual medical attendant, when, in 
fact, he is not, in either of these cases the 
declaration made by the assured is un- 
true, and the policy therefore void. 
(Everett v. Desborough and Huckman vy. 
Fernie, 3 M. & W.505.) But there would 
seem to be nothing in the language of the 
policy making the assured responsible for 
the conduct of his referees. Is there, 
then, any thing in the nature of the con- 
tract itself, or in the relation in which 
the parties stand towards each other, 
which should carry the responsibility of 
the assured for the conduct of his re- 
ferees, further than the words of the con- 
tract seem to extend? It is submitted 
there is not. It is sometimes, indeed, con- 
tended, that the referees are the agents of 
the assured, and that he is, on that ground, 
liable for the consequences of their false- 
hood or negligence; but this appears a 
very forced construction, IJt might as well 
be contended, that when a servant, ap- 
plying to be hired, is asked for the name 
of his former employer, and gives it truly, 
such former employer is to be considered 
the agent of the servant. It seems a 
more natural and just conclusion to hold 
that in both instances the referee is a 
middle-man—the agent of neither party; 
but himself liable for the consequences 
of any falsehood of which he may be 
guilty. ‘The only reported case which 
appears at first sight inconsistent with 
this view of the law, and to make the as- 
sured liable for the misrepresentations or 
concealments of his referees, is that of 
Lindeman v, Desborough, (8 B. & C. 586.) 
The policy was there in the same form 
as in the principal case, and no commu- 
nication having been made, either by 
the assured or by his referees, of a fact 
(proved on the trial to be material) re- 
specting the health of the life insured, the 
policy was holden to be on that ground 
void; and if the fact concealed had not 
been known to the assured, but only to 
the referees, the question must have 
arisen, whether the assured be responsi- 
ble for the concealment of facts by the 
referees. But it does not appear from 
the report, in what relation the plaintiff 
himself stood towards the life insured, or 
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what knowledge he had of the fact not 
communicated, and it seems to have been 
assumed that he did not know the fact, for 
Lord Tenterden, C.J., says he should have 
directed the jury to find for the defendant, 
if they thought the plaintiff had failed to 
communicate to the insurers any material 
circumstances within his knowledge. It 
is conceived, therefore, that this case does 
not at all go the length of establishing that 
(in the absence of any express condition to 
that effect) the policy can be avoided by 
reason of the referees not communicating 
a material fact, that fact not being within 
the knowledge of the assured.” 





PRACTICAL POINTS.—CRIMINAL 
LAW. 


DESERTED CHILD. 


If a man does an act of which the pro- 
bable consequence may be, and eventual- 
ly is death; such killing may be murder, 
although no stroke be struck by himself, 
and no killing may be primarily intended ; 
as was the case of the unnatural son who 
exposed his sick father to the air against 
his will, by reason whereof he died; of 
the harlot who laid her child under leaves 
in an orchard, where a kite struck it and 
killed it. And of the parish officers,. who 
shifted a child from parish to parish, till it 
died for want of care and sustenance, (4 
Bla. Com. (by Stewart,) 220; Russell on 
Crimes, book 3,¢. 1.) In a late case it 
appeared, that an unmarried woman had 
taken a place to go by a stage wagon, 
aud that she started from Worcester in 
the evening, and was in the wagon at 
about ten o'clock on that night, at the 
Wellington Inn, on the Malvern Hills, and 
that she must have ieft the wagon after 
that time, as she overtook the wagon at 
Ledbury. It further appeared, that she 
was delivered of this child at the road- 
side, between the Wellington Inn and 
Ledbury, and that after the child was 
born, she had carried it a distance of 
about a mile, to the place at which the 
child was found dead, which was also on 
the road side. It further appeared, that 
this was a much frequented road, and that 
two wagon teams, and several persons 
were on it about the time at which the 
child was left; and that a wagoner, 


named Weaver, who was passing along 
the road, heard the child ery, but instead 
of rendering assistance, he went on and 
told some other person, who went to the 
place where the child lay, and there found 
it dead from cold and exhaustion. The 
body of the child was quite naked. It 


' further appeared, that the woman had ar- 








ranged with a woman, named Thomas, to 
be confined at her house, and that she 
should be paid 3s. 6d. a week to take care 
of the child. Mr. Justice Coltman said, 
“If a party do any act with regard to a 
human being, helpless and unable to pro- 
vide for itself, which must necessarily 
lead to its death, the crime amounts to 
murder, (see the case of Rex vy. Smith, (2 
C.& P. 449; Rex v. Saunders, 7 C. & 
P. 277; and Reg v. Edwards, 8C.& P. 
611.) But if the circumstances are not 
such, that the party must have been aware 
that the result would be death, that would 
reduce the offence to the crime of man- 
slaughter, provided the death was occa- 
sioned by an unlawful act, but not such 
as to imply a malicious mind. There have 
been cases where it has been held that 
persons leaving achild exposed and with- 
out any assistance, and under citcum- 
stances where no assistance was likely to 
be rendered, and thereby causing the 
death of the child, were guilty of murder. 
It will be for you, (said the learned 
judge,) in the present ease, to consider 
whether the prisoner left the child in such 
a situation that, to all reasonable appre- 
hension, she must have been aware the 
child must die, or whether there were 
circumstances that would make it likely 
that the child would be found by some 
one else and its life preserved, because 
then the offence of the prisoner would be 
manslaughter only. It is impossible to 
say that the offence of the prisoner can be 
less than manslaughter. It is for you to 
consider, whether, under all the circum- 
stances, this child was left in sucha 
situation that there was a reasonable ex- 
pectation that it would be taken up by 
some one else and preserved. Suppose a 
person leaves a child at the door of a 
gentleman, where it is likely to be taken 
into the house almost immediately, it would 
be too much to say that if death ensued, it 
would be murder; the probability there 
would be so great, almost amounting to 
a certainty that the child would be found 
and taken care of. If, on the other 
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hand, it were left on an unfrequented 

lace, a barren heath, for instance, what 
inference could be drawn, but that the 
party left it there in order that it might 
die? This is a sort of intermediate case, 
because the child is exposed on a public 
road, where persons not only might pass, 
but were passing at the time; and you 
will therefore consider whether the pri- 
soner had reasonable ground for believing 
that the child would be found and pre- 
served.” Verdict, guitly of manslaughter. 
(Reg v. Walters, 1 Car. & M. 164.) 


LAW OF ATTORNEYS. 
COSTS OF SOLICITOR AS TRUSTEE. 
A soxicrror, who is trustee of the sepa- 


rate property of a married woman, and 
acts as her attorney in several suits relating 





to the property, in one of which he was | 


not a party, in such suit he will be entitled 


to his costs, as between solicitor and client; | 


but in the others only to costs out of pocket. | 


A petition was presented to obtain pay- 
ment of the professional charges of Alder- 
man Harmer, as solicitor to a Mrs. Palmer, 
in two suits in chancery, and an action 
which had been instituted in relation to 
Mrs. Palmer’s separate annuity, of which 
Alderman Harmer was trustee. The 
charges had been disallowed by the master, 
on the ground that Mr. Harmer, being both 


trustee and solicitor to Mrs. Palmer, was | 
not entitled to any costs as against his | 
cestui que trust, except costs out of pocket. | 


| 


| 
| 


It was stated that Mrs. Palmer had been | 
informed as to the rule of law on the sub- 
ject, and had expressly agreed, though | 
verbally only, that Mr. Harmer should be | 


allowed out of her separate estate all his 
charges and expenses, both as a solicitor 
and otherwise, incurred in the execution of 


| 
| 
| 
| 
| 


the trust; except that he was not to charge | 


any thing for receiving the annuity. The 
first suit was brought by Frazer, as 
a creditor of Mrs. Palmer, against Mr. and 
Mrs. Palmer,to enforce payment of his 
debt out of her separate estate. To that 
bill Mr. Harmer was not a party. In the 
second suit, a bill of interpleader was filed 
by Palmer against Mr. Harmer and Mrs. 





| 
| 


| 
| 


demurred, and their demurrers were al- 
lowed. Then an action was brought by 
Mr. Harmer as trustee, to recover the an- 
nuity, and this action was successful. 

Mr. G. L. Russell, for the petitioner, 
contended that the decision in New v. Jones, 
Jarm. Conv. vol. 9, 338, and Moore y, 
Frowd, 3 Myl. & C. 45, did not apply, at 
all events not to the first cause, in which 
Mr. Harmer was not a party, and which 
was notin execution to the trust, but ad- 
verse to it; and since the decision in 
Murray v. Barlee, 4 Sim, 82; 3 Myl. & K, 
209, it was impossible to say that she may 
not make a bargain for herself in relation 
to her separate estate. Smith v. Langford, 
2 Beav, 362. 

Mr. Simpkinson, contra.—If Mrs. Palmer 
is bound by the agreement in the manner 
represented, the order for taxation is wrong. 
[Alderson, B.—If there is any exception 
to the rule as to the costs between cestuis 
que trusts and trustees, it ought to appear 
clearly and distinctly; more particularly 
where the parties are attorney and client. | 
It was the duty of this party to protect the 
trust property. There could be no per- 
sonal decree against her in respect of that 
property ; Francis v. Wizzell, 1 Madd. 258. 

Alderson, B.—I think the master was 
wrong as to the first suit, and right as to 
she others. In the first suit, Harmer was 
not acting in the eharacter of trustee, 
though he was Mrs. Palmer’s solicitor. As 
to the other matters, he is clearly not to be 
allowed more than his costs out of pocket. 
The principle is, that the estate is to be 
protected by the unbiassed judgment of 
the trustee. Can asolicitor, who is a trus- 
tee, be allowed to make a profit of the 
contest in which the estate is involved ? If 
so, he would have two interests in opposi- 
tion to each other. A trustee in such a 
situation, has a duty to perform and a pri- 
vate interest. In some cases, if the costs 
now asked for were put in the scale, pri- 
vate interest would kick the beam. It has 
been said, that the attorney in this case is 
respectable; it may be so, but it is in order 
that attorneys may be respectable that they 
sustain the loss. I think, therefore, that, in 
the first suit he ought to be allowed his-costs, 
as between attorney and client, and thai in 
the two other suits he ought to be neither 
a sufferer nor a gainer. The case must 


Palmer, praying for the directions of the | proceed on the principle laid down by the 
court concerning the annuity. To this| Lord Chancellor, in 3 Mylne & Craig, 
bill Mr. Harmer and Mrs. Palmer severally | 45.—Frazerv. Palmer, 4 You. & C519, 





M. 


| 
t 
i 
é 
¢ 
| 
t 
( 
i 
? 
I 
] 


ee ee 





i ee ee ee a a | 


ao wT BS « 


- FF aw. 


mw - 





THE NEW-YORK LEGAL OBSERVER. 405 





Hays v. O’Connor, Moran and Wife. 








~ IN CHANCERY. 





Before the Hon. Murray Horrman, As- 
sistant Vice-Chancellor. 


Mary Hays v. Witt1am O’Connor, 
Nicnotas Moran and Wire.—March 
11th, 1843. 


BREACH OF TRUST. 


A. died leaving B. his executor; at the time of his death 
the complainant his widow, was entitled to dower 
ina houseand lot in Old Slip. The executor under 
a power reserved in his testator’s will, sold the house 
and lot in question, and the widow joined in the 
conveyance and released her dower, upon the ex- 
press understanding that she was to be secured by 
bond and mortgage. On the completion of the pur- 
chase, one third of the purchase money was invested, 
in the name of the executor, on mortgage of a house 
and lot in Broome-street, N. Y., accompanied by a 
bond which expressed that the interest was to be 
paid to the widow for life. The executor afterwards 
and without the consent of the widow, cancelled 
the mortgage and acknowledged satisfaction there- 
on. The court decreed that the discharge of the 
mortgage, so far as it effected the right of the com- 
plainant, should be vacated, and the bond and mort- 
gage established as valid during her life. 


Tue bill in this case was filed to fore- 
close an indenture of mortgage of certain 
premises, situate in Broome-street, in the 
city of New-York. It appeared in evi- 
dence that the complainant was the widow 
of James Hays, and was entitled at his 
death to dower in the real estate of which 
he died possessed, consisting of a house 


situate in Old Slip, in the city of New-York. | 


That William O’Connor was the executor 
of Hays, and that pursuant to a power re- 
served in his will, he sold the house in 
question ; that upon the treaty for such sale, 
it was agreed that the complainant should 
join in the conveyance, and release her 
dower, in consideration of which one third 
of the purchase money should be vested 
in bond and mortgage, that the interest 
thereof should be paid to her during her 
life, and that the said bond and mortgage 
should be taken in the name of the said 
William O’Connor, as trustee for her, and 
that the condition of the bond should de- 
signate such payment to the said com- 
plainant. 

This arrangement was carried into effect 
and the share of the purchase money was 
accordingly invested on bond and mort- 
gage of the above described premises, and 
in the bond it was stipulated that the inte- 
rest should be paid to Mary Hays for lif e. 








_ It also appeared that O’Connor some- 
time afterwards, without the consent of the 
complainant, entered an acknowledgment 
of satisfaction of such mortgage and 
caused the same to be cancelled. 

The bill charged that such acknowledg- 
ment and satisfaction were made and en- 
tered by fraud and collusion, and without 
the knowledge of the complainant, and 
prayed that such mortgaged premises might 
be sold, and that the defendants and all 


| persons claiming under them subsequent 


to the commencement of the suit, and all 
other persons, although not parties to the 
suit, who had any lien by judgment or 
decree upon the mortgaged premises sub- 
sequent to the said mortgage, or any liens 
or claims thereon, by or under any subse- 
quent judgment or decree, either as pur- 
chasers, incumbrancers or otherwise, might 
be foreclosed of all equity of redemption 
in the premises, or that a new trustee might 
be appointed to whom said O’Connor should 
execute the proper papers to secure the 
principal and interest secured by said mort- 
gage, and for the appointment of a receiver. 

lt appeared that O’Connor was in a state 
of insolvency. 

The defendants, Moran and wife, by their 
answer admitted the execution of the 
bond and mortgage, but it was alleged by 
Moran that the same were executed to 
oblige O’Connor, and that he and his wife 
were at the time of the execution thereof 
unacquainted with their contents. 

S. Miller, appeared for the complainant, 
and relied on the following points : 

First. The bond and mortgage having 
been executed by Moran and wife without 
the solicitation, request or procurement of 
the complainant, and being given to secure 
to the complainant the right of dower in the 
estate of her husband, the interest of which 
is made payable to her during her natural 
life, and the principal not payable until 
after her death, the satisfaction of the same 
of record by the executor without her 
knowledge and consent, was fraudulent 
and void. 

Second. The defendant Moran, cannot 
plead a want of consideration or know- 
ledge of its purposes or effects. The exe- 
cution of the mortgage was an act on his 
part binding this real property, and that a 
court of equity would enforce its per- 
formance. 

Third. That the fraud committed by the 
executor was against the complainant, the 











406 THE NEW-YORK LEGAL OBSERVER. 








Curtis and others, Trustees, &c. v. Swartwout and others. 


defendant Moran, therefore, could not 
shield himself behind this fraud, for by his 
own acts he had made himself a party to it. 

Fourth. That the terms of the condition 
of the bond showed the interest of the 
complainant that the defendant Moran had 
notice of such interest by its very words. 
That the contract, so far as regarded the 
complainant, was with her alone, and the 
executor could not release the mortgaged 
premises without her consent, that after 
her death the principal was not due to him. 

D.B. Ogden, appeared for the defendant. 
The learned counsel contended, that there 
being fio actual or constructive notice to 
the defendant Moran, of the contents of 
the papers he had signed, he was not bound 
thereby; that as the conveyance was 
taken in Moran’s name he had a right to 
cancel it at any time, and consequently 
that Moran was entitled to hold the pre- 
mises discharged from such mortgage. 

Tue Assistant Vice-CHANcELLOR.— 
This case appears to me a very plain one. 
The complainant was entitled to a right of 
dower in a house and lot at Old Slip in the 
city of New-York. The husband had 
given his executor a power to sell, which 
they were desirous of executing, and ob- 
tained her consent to join in a conveyance 
so as to extinguish her dower right. This 
was done upon an express agreement be- 
tween her and O’Connor the executor, that 
she was to be secured by a bond and mort- 
gage, the interest to be paid to her during 
her life. To accomplish this, the bond and 
mortgage in question was obtained by 
O’Connor from Moran. This was sent to 
Charleston to be executed, where Moran 
then was. The bond and mortgage express- 
ly recite, that the interest is to be paid to 
Mary Hays, for her life. 

The obligation was in truth to her and 
for her beuefit, although nominally to ano- 
ther. The defendant Moran, was under 
the strongest equitable duty not to impair 
this security without her consent. I look 
upon it as immaterial whether he knew, at 
the time of the relinquishment, of her 
dower right, and that these securities were 
given in consideration of it, or not; nor 
whether, which is not clearly made out, he 
he was so informed before the cancellation 
of the mortgage. He knew that he was 
under an obligation to pay her directly the 
interest for her life, and O’Connor had no 
right to discharge this. 








| 


| 


| 





The true inference from the testimony 





and dates of the instrument, with the times 
of their being respectively acknowledged 
or proven, is, that the deed never was de- 
livered until the bond and mortgage came 
back from Charleston properly executed, 

The decree will be for vacating the dis- 
charge of the mortgage, so far as it affects 
the right of the complainant. The regis. 
ter of the county to make a minute of such 
rescinding on the record referring to this 
decree by date and the title of the cause, 
The decree will establish the bond and 
mortgage as valid and effectual during the 
life of the complainant. The defendant 
to be declared entitled to an interest in the 
bond and mortgage given to Mrs. Lloyd, 
so far as to indemnify him against his lia- 
bility for the complainant. A reference 
to be made to a master to ascertain the 
arrears of interest, and the decree to be 
for payment of the amount with cests, or 
the property to be sold and the proceeds, 
after deducting costs to be brought into 
court, and the interest upon $2523 34 to 
be paid complainant. If the arrears are 
paid, the decree to stand as a seeurity for 
future defaults, with liberty to apply by 
petition for a sale. 


—_—_—_— 


Curtis and others, Trustees, &c., v. Swart- 
wout and others—March 13 and 14, 
1843. 


Where S. executed a bond and mortgage to D., 
without consideration to enable S. to raise money, 
and W., under a power of attorney from S., be- 
came a subscriber for shares in the North Ameri- 
can Trust and Banking Company, and it appeared 
that D. had, prior to such shares being taken, 
written to the Company, stating that the bond and 
mortgage had been given for a debt due to him, 
and that the money to arise from the sale of the 
stock was to be applied in paying him and S., cer- 
tified that the amount was actually and truly 
due :~— Held, that the transaction was not usurious. 


Tue facts of this case sufficiently appear 
in his honor’s judgment. 

Marvin and Noyes, for the complainants. 

Gibbs and E. Sandford, for the defen- 
dant Swartwout. 

The Assistant Vice-CHanceLtor.—It 
appears to me that a few uncontroverted 
facts decide this cause. Swartwout had, on 
the 15th of July, 1838, executed a bond and 
mortgage to Dodge, which in fact was ex- 
ecuted without consideration, and to enable 
Swartwout to raise money: Attempts for 
this purpose were made by friends of 
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Swartwout, but ineffectually. After the 
organization of the North American Trust 
and Banking Company, Mr. Whiting, a 
correspondent of the company, recom- 
mended an application to it. For this 
purpose, Swartwout gave a power of at- 
torney to Wood to become a subscriber to 
the stock of the company for eighty-five 
shares. This was dated the 25th of March, 
1839, and Swartwout became a_ sub- 
scriber. The title being examined, the 
bond and mortgage was approved on the 
20th of May, 1839, and the scrip was 
issued. 

On the 6th of May, 1839, Dodge wrote 
to the company, stating that the bond and 
mortgage had been given for a debt to him; 
and the money to arise from the sale of the 
stock was to be applied in paying him: 
and Swartwout certifies that the amount 
was actually and truly due. The repre- 
sentation therefore was, that the debt was 
due the securities, bona fide, and that the 
stock was to go to Dodge to discharge 
that debt. 

By the charter, the company’s capital 
was to be two millions, but with power to 
augment it to fifty millions. It is proven 
that the two millions was subscribed, so that 
if there was a substantive prohibition 
against operations until this was done, the 
requisition was complied with. The sub- 
scription of Swartwout, was to the in- 
creased capital. This is stated in his 
power of attorney to Mr. Wood to sub- 
scribe. 

Primarily, then, the defendant appears 
as a subscriber to the stock of this cor- 
poration, given for the amount of his sub- 
scription, his bond and mortgage. This, 
then, was the true relation of the parties, 
and which must never be lost sight of. 

I cannot perceive that there is any dif- 
ference to arise in the rights of the par- 
ties, whether the bond and mortgage had 
been original securities given directly by 
Swartwout, or, as was the case, an as- 
signment by Dodge of Swartwout’s bond 
and mortgage to him. If the company 
had every reason to believe from the par- 
ties’ representations, that the existing 
mortgage was valid, it was preferable to 
take that than a new one. 

Now Dodge and Swartwout both re- 
present that it was valid, and that the 
whole amount was due. There is not a 
particle of evidence that the company had 
an intimation of the facts as they are now 








sworn to have existed. On the contrary, 
Mr. Whiting, who was the corresponding 
agent of the company, and led Swartwout 
to the application, swears, that he never, in 
his interview with Swartwout, heard that 
the securities had not been given for a 
bona fide debt. 

Thus Swartwout constituted himself a 
member, and under the decisions I shall 
treat him as a corporator. 

This relation affords a decisive answer 
to the main grounds of defence, viz., that 
of usury. The defendant enters into an 
engagement with his co-corporators, by 
which he becomes a debtor for his sub- 
scription, and to secure or pay that debt, 
gives the bond and mortgage. In consi- 
deration of this he acquires, by the re- 
ception of the scrip, a participation in 
the franchises and privileges of the cor- 
poration—a right to vote at elections—eli- 
gibility as a director, and a share in all the 
profits. Widely distinct-is such a relation 
from that of borrower and lender. How 
can it be said that here was a loan of 
money or commodities? He does not 
come to borrow money, and stock is put 
upou him in whole or in part, at a depre- 
ciated value—stock belonging to the com- 
pany or the lender. He comes as a sharer 
and associate in a company; agreeing to 
embark in its business, and share in its 
fate. The cases, which will be found con- 
nected with a transfer of stock, are all 
where a loan is applied for, and the ven- 
dor requires stock to be taken in part or 
in whole at a rate beyond its true value, 
(Eagleson v. Shotwell, Johns. C. R. 538, and 
the cases cited ; Comyn on Usury, Kelly 
on Usury, 54.) 

It is true that the company was'told that 
Swartwout wanted to get the stock in order 
to raise money to pay Dodge. I do not 
think this varies the case. The company 
could not be affected by any thing arising 
from an intended dealing with the stock 
by a subscriber. It would be absurd to 
say that they were to look to the honesty 
and legality of the use to be made of the 
stock or its avails. If the transaction had 
not been a subscription, but the company 
had become possessed by forfeiture or 
otherwise of some of its own stock, the 
case might be different. The application 
was made plainly to get money. 

But, it is said that the bond and mort- 
gage were illegally created, being to raise 
money in the market at usurious in- 
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terest. It might be sufficient to reply, 
that it appears only, that the securities 
were made to raise money. It may have 
been at a legal rate of interest. But 
beside the instruments can only be consi- 
dered as having legal existence for the 
purpose of this question, at the time of the 
actual dealing with them. This will be 
found the true result of the cases of Flem- 
ming v. Mulligan, (2 M‘Cord’s Rep. 178,) 
and Stock v. Parker, (1 M‘Cord’s Ch. Rep. 
332.) They receive legal being when 
they were used for paying or securing a 
lawful subscription. 

I consider the defence of usury untena- 
ble. It is next alleged that the company 
has not been duly organized, or that it is 
not proven to have been so. But every 
thing is here shown that could be weil 
shown. The charter or articles; user 
under it; that the stock of two millions 
was subscribed; even admitting that this 
was a pre-requisite to its organization, and 
a recognition of the company as in opera- 
tion by the defendant. (See Wordsworth 
on Joint Stock Companies, 62, 63, 64.) 

Again, it is urged that the president of 
the company had not power to assign 
the mortgage. I think it clear that the 
president was the proper officer to whom 
mortgages, given upon a subscription of 
stock, should be made. By the 24th sec- 
tion of the general act, the association may 
purchase, and hold and convey real estate 
for certain purposes ; among them, “ such 
as shall be mortgaged in good faith by 
way of security, for loans made by, or 
moneys due, such association.” And all 
conveyances of such real estate shall be 
made to the president, or other officer to 
be designated. 

The right to take mortgages upon a 
subscription, is established in the case of 
Ely v. Sprague, (Clark’s Rep. 353,) and is 
not, I presume, questioned. 

Whether they took cash for the subscrip- 
tion and immediately loaned it out on bond 
and mortgage, or took the bond and mort- 
gage at once, seems wholly immaterial. 

And I think ita reasonable construction 
of the 24th section of the act, that the 
phrase, ‘‘ for money due to the association,” 
should be considered as comprehending 
money upon a subscription. And hence 
the mortgages were rightly taken to the 
President. 

I think also that the power to take the 
mortgages, vested in the president, im- 


Jones v. Thorne. 





plies the power to assign, there being no 
other mode or officer specially designated, 
But the concluding clause of the 24th sec. 
tion seems to remove all doubt. It is 
“‘ which president or officer, and his succes. 
sors from time to time, may sell, assign and 
convey the same,” that is the real estate, 
‘free from any claim thereon against any 
of the shareholders,” 

Especially under the word “ assign,” do 
I consider this clause as empowering the 
transfer of a mortgage lien upon land, 
when it clearly does the conveyance of the 
land itself. 

The last point raised was that the presi- 
dent could not assign in trust or that the 
trust must appear tenable, the court to test 
its validity. 

The bill nakedly describes the com- 
plainants as “trustees,” and the nature of 
their trust is not before me. 

The decision of the chancellor in the 
ms. case laid before me, ( Curtis and others, 
Trustees, v. Tyler, March 3d, 1842,) is pre- 
cisely in point, and answers this objection, 

I cannot perceive any legal ground upon 
which the defence can be sustained. 

The usual decree must be made. 








Before the Hon. Witt1am T. M‘Coun, 
Vice-Chancellor of the First Circuit. 


Jones v. THORNE. 
LITERARY PROPERTY. 


COPYRIGHT—INJUNCTION. 


| A., a resident of Boston, had been employed by B. the 
manager of the Boston Theatre, to prepare for the 
theatre dramatic pieces, and he wrote two dramas 
called the “ Surgeon of Paris,” and ‘ The Carpen- 
ter of Rouen.” A printed title-page of which 
dramas he filed with the clerk of the District Court 
for the Southern District of New-York. C. sur- 
reptitiously obtained, without the consent of A., the 
dramas in question, for the purpose of producing 
them at the Chatham Theatre in New-York, but 
was restrained by an ex parte injunction. On the 
argument to dissolve the injunction :—It was held, 

That there remained in the author, notwithstand- 

ing the copyright statute, a common law title to 

works before publication. 

II. That to carry off a manuscript drama, with intent 
to perform the piece on the stage against the au- 
thor’s will, was an invasion of his common law 
rights. 

III. That a court of equity had power to afford re- 
dress in such cases. 

IV. That A. had not conformed’to the statute, and had 
therefore no title under it. ; 

V. That A.’s title at common law, was under the cir- 
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cumstances equitably assigned to the manager of 
the Boston Theatre. 


Tue bill in this case was filed for an in- 


junction against the defendant to restrain 


him from performing at the Chatham Thea- 
tre two dramas, “The Surgeon of Paris,” 
and “ The Carpenter of Rouen,” of which 
dramas he alleged himself to be the author. 

He placed his claim to redress in his 
bill on two grounds :— 

1. On the common law title of an author 
to his works. 

2. On a copyright under the statute. 

He alleged under the first head, that his 
manuscripts had been surreptitiously ob- 
tained by the defendant, and that he was 
about to perform the dramas at the Chat- 
ham Theatre without his consent. 

And on the second head, he stated that 
he was a resident of Boston, and had filed 
a “ printed title-page” of said dramas with 
the clerk of the District Court for the 
Southern District of New-York. 

The defendant in his answers stated, 
that the complainant had been employed 
by Mr. Pelby, of the National Theatre in 
Boston, at the wages of $25 per week, to 
prepare pieces for the theatre, of which he 
was the manager to perform in them, 
and to aid generally the other servants 
of the manager, in all that might be re- 
ge of them to further his interests. 

hat the pieces so prepared were the pro- 
perty of the manager by the express agree- 
ment of the parties, and that he, the de- 
fendant, had obtained the manuscripts from 
Mr. Pelby, and was about to bring them 
out at the Chatham Theatre with his ex- 

ress permission. 

The Vice-Chancellor granted an injunc- 
tion on the bill upon an ex parte application 
of the complainant, and now, on the com- 
ing in of the answer, Mr. Russell moved 
to dissolve the injunction. The case was 
fully and ably argued. 

J. R. Whiting appeared for the com- 
plainant. 

The learned counsel confined himself 
entirely to the author’s title at common 
law, and insisted that such title existed in 
his manuscripts, that the acting of a dra- 
ma from such manuscripts was an invasion 
of his common law rights, and that the 
Court of Chancery could restrain such 
abuse of the author’s rights by injunction. 

John Anthon, for the defendant, relied on 
the following points : 

I. That the rights of an author at com- 


mon law being entirely indefinite, the copy- 
right law in England, and the correspond- 
ing law in this country, had both defined 
the right, and given it protection. That 
since the passing of these laws, the rights 
of an author were to be found only in the 
statute, and all common law rights, actual 
or supposed, were merged in it. That an 
author must now claim under the statute 
by conforming himself to its regulations ; 
that this had not been done in the present 
case by the complainant, and therefore the 
court could not afford him any protection. 

II. That the manuscript of an author 
was protected by the act of congress of 
1830, from publication. That the acting 
of a drama was not a publication within 
the statute, and that this had been so deci- 
ded in the King’s Bench in Great Britain, 
on an issue from the Court of Chancery 
for the opinion of the judges on this point. 

III. That there was no title of any kind 
in the complainant. His employment by 
the manager of the National Theatre, in 
Boston, being at least an equitable assign- 
ment of his rights. 

IV. That the Court of Chancery had no 
jurisdiction in this matter, whatever might 
be the complainant’s rights, the power to 
give uniform protection to authors being 
by the constitution of the United States 
vested in congress, and by congress in the 
courts of the United States. 

The Vice-Cuanvettor held: 

I. That there still remained in the au- 
thor, notwithstanding the copyright statute, 
a common law title to his works before pub- 
lication. 

II. That to carry offa manuscript drama 
with intent to perfurm the piece on the 
stage, against the author’s.will, was an in- 
vasion of his common law rights. 

III. Thatthe Court of Chancery had com- 
petent power to afford redress in such case. 

IV. Tnat the complainant had not con- 
formed to the statute, and had therefore 
no title under the statute. 

V. That his title at common law was 
under the facts disclosed in this case, equit- 
ably assigned to the manager of the Na- 
tioual Theatre, Boston. 

VI. That the facts however, showing 
such transfer, were only averred in the an- 
swer upon information, and that therefore 
the defendant could not avail himself of 
them on this motion; that if proved, they 
would be conclusive at the hearing. 





This motion to dissolve the injunction, 
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was accompanied by another to increase 
the amount of the bond, which the court 
had required at the time of the issuing of 
the injunction, to secure the defendant 
against any damage he might sustain on 
account of it. The court ordered the in- 
junction to be dissolved unless a bond in 
the penal sum of $3000, to indemnify and 
save harmless the defendant, was given by 
the complainant in 10 days. 

The cause was afterward heard before 
the Hon. Murray Horrman, Assistant 
Vice-Chancellor, on its merits, after proofs 
taken, and the bill was dismissed princi- 
pally for want of jurisdiction. 














CC URTOF COMMON PLEAS 





Before the Hon. M. Uusnoerrer, and 
Judges IncranaM and InGuis. 


McSortey vy. Leary and Horv—March 
9, 1843. 


A. was executrix and B. and C. were executors of the 
estate of D. A. with the assent of C. vbtained from 
E. the loan of $100 on her promis:ory note, with 
which she paid a claim due the estate of D.—A. af- 
terwards married, and B. and C. thereupon touk 
upon themselves the acministraticn of the estate: 
On A.’s note becoming due, B. and C. touk up the 
same by ziving a fresh note, wneieby the estate of 
D. promised to pay the $100 and interest. On the 
trial of the cause the plaintiff was nonsuited, with 
leave to move to set it aside on a case to be mace, 
&c.—Held, by Mr. Justice Utsnorrrer—(INGuis, 
concurring, )that as the $100 was originally burrow- 
ed to pay a debt of the estate of D., and us B. and 
C. assumed the loan as executors, they become lia- 
ble to the payment thereof, unless they can prove a 
want of assets :—Held, also that the onus probandi 


rests upon the defendants, although sued individu- | 


ally ana although they gave the note as executors. 
Per bir. Justice |Granam.—As the foim of the note 
shows an intention to make D.’s estate liable 10 the 
debtor in the plaee of A., it 1s not an admission of 
assets, that therefore the plaintiff is bound to show 
assets before he can hold the defendants liable. 


ASSUMPSIT on a promissory note made 
by the defendants as executors of the es- 
tate of John McSorley, by which note “ The 
estate of John McSorley promised to pay 
the plaintiff $100, with interest, twelve 
months after date, &c.”” The declaration 





McSorley, deceased, that some time after 
the death of the deceased, Thomas Mc 
Sorley, to whom the deceased was indebt- 
ed, threatened to sue the executors unless 
they satisfied the amount of his claim, 
That to prevent the estate fiom being 
sued, and to satisfy the claim of said 
Thomas McSorley, the executrix, acting 
under the advice of defendant Hoey, ap- 
plied to the plaintiff to obtain the loan of 
$100, which the plaintiff loaned her, and 
for the repayment of which she gave him 
a negotiable promissory note. That the 
money so burrowed from plaintiff was ap- 
propriated to the satisfaction of the claim 
of said Thomas McSorley, and that the 
deceased was not indebted to the plaintiff 
at the time of his death, nor at any time 
prior to the money being borrowed from 
him. It also appeared that the executrix 
subsequently married, and thereupon the 
defendants took the exclusive manage- 
ment of the deceased’s estate. That on the 
promissory note made by the executrix 
becoming due, it was taken up by tle de- 
fendants who gave the plaintiff therefor the 
promissory note on which this suit was 
brought, and that there was now due on 
said note a balance of $105 79. On these 
facts the defendants counsel moved fora 
nonsuit, which was resisted by the plain- 
tif’s counsel. The learned wudge, how- 
ever, granted the motion with leave to 
plaintiff to move to set it aside on a case 
to be nade, either party to be at liberty to 


_ turn the case into a bill of exceptions. 


White now moved accordingly. Firstly. 
The debt, for the recovery of which this 


action is brought, having been contracted 


|tion, they are personally 


contained only the common counts for | 


goods sold and delivered for work, labor 
and services, and the common money 
counts, and a cuunt upon an account stated. 
Plea: general issue, with notice of set-off. 
At the trial before Ingraham, J., in De- 
cember term, 1842, it appeared that Eliza 
McSorley was executrix, and defendants 
were executors of the estate of John 


subsequent tothe death of the testator, the 
estate of the deceased is not chargeable 
with it so far as the plaintiff is concerned. 


| Secundiy. lf there has been an uwnder- 


taking, or promise express or implied on 
the part of the defendants upon a sufficient 
consideration to pay the demand in ques- 
responsible. 
Thirdly. The money which is sued for 
having been borrowed for the purposes of 
trust which the defendants had assumed as 
executors of the will of the deceased 
and their acts; one of them advising the 
borrowing of the money atthe time by his 
co-executrix, and both of them when sub- 
sequently taking the estate into their own 
exclusive management, recognizing the 
debt, and giving a written promise for its 
payment; all these circumstances are suf- 
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ficient to establish at least an implied as- 
sumpsit on the part of the defendants to 
pay the debt; and the original loan, and 
the giving up of the original note, are a 
sufficient consideration to support it. 
Fourthly. The note as given by the de- 
fendants, is an express promise or under- 
taking on the part of the defendants that 
the money shall be paid, and the conside- 
ration just mentioned is sufficient to sup- 
port it. Fifihly. The note is a sufficient 
promissory note and may be received in 
evidence under the money counts; and 
Lastly. Ov the grounds above stated, the 
plaintiff was entitled to a verdict for the 
amount of the note in question, and the 
judge erred in ordering a nonsuit which 
should now be set aside, and judgment 
entered for the plaintiff for said amount 
and costs. In support of his argument 
the learned counsel cited 2 Williams on 
Executors ; 5 Moore, 282; 1 Hill, 256; 2 








Hill, 663. 

Bixby and Sherman, contra. The non- 
suit was proper. Firstly. Because there 
was no privity between the plaintiff and 
defendants in the original consideration or 
loan, and therefore the defendants were 
not chargeable on the common counts. 
(See Chitty’s Pleading, 333, note; 4th 
edition of 1825; Chitty’s Pleading, 341, 
note 2.) Secondly. Because the instru- 
ment produced in evidence by the plain- 
tiff is a special agreement and not a pro- 
missory note, and is not evidence under 
the money counts; and Thirdly. Because 
the agreement produced, if valid for any 
purpose, is only an agreement by defend- 
ants to pay from the assets in their hands 
as executors, and the plaiutiffs remedy 
against them must be either a suit in the 
character of executors or accounting be- 
fure the surrogate. (10 Wend. 516, 675; 
6 Wend. 637.) 

. Cur. ad vult. 

Ucsnorrrer, J.—My impression is that 
the nonsuit in this case was not properly 
granted, and that the plaintiff was pre- 
sumplively entitled to recover. 

The one hundred dollars originally bor- | 
rowed by Mrs. McSorley of the plaintiff, | 
was to pay a debt of the estate now repre- 
sented by the defendants, and when the 
defendants assumed the loan it was in fact | 
making the original payment by the estate, 
or recognizing the debt created for the 
purpose of such payment. When the de- | 
fendants however, took up Mrs. McSorley’s 





individual note, and assumed the payment, 
they did so as executors and in the name 
of the estate. Still when an executor 
gives a note as executor or in behalf of 
the estate, the legal presumption from such 
note is that the executors upon the pre- 
sumed assets of the estate, promised to 
pay, and they may be sued individually. 
(13 Wend. 557.) 1 consider the note now 
in suit the same as an ordinary note paya- 
ble to the plaintiff and signed by the de- 
fendants as executors. They can be re- 
quired to pay such a note given by them 
as executors for the estate, unless they 
prove a deficiency of assets, and this 
destroys the consideration as to their per- 
sonal liability. The onus proband: in such 
a ¢ase rests upon the defendants, although 
sued individually, and although they signed 
as executors in behalf of the;estate. 

When an executor thus subscribes a note 
he impliedly and individually assumes that 
there are assets, and he must pay the note 
or prove a want of consideration. 

The present is a strong case of equity 
in favor of the plaintiff. The defendants 
ought to be held liable under the circam- 
stances unless they relieve themselves by 
returning Mrs. McSorley’s note and by 
proof of no assets. 

Ineuts, J., concurred. 

Incranam, J.—If the note in suit had 
been a promise made by the executors as 
executors to pay the amount of it, then the 
evidence would be sufficient to throw upon 
the defendants the burden of proving that 
they had wo assets under the case of 13 
Wend. 557. The peculiar form, however, 
in which this note was written, appears to 
negative the idea of liability on the part 
of the executors. They gave a note or 
memorandum, showing the intention of the 
parties to be; to substitute the estate of 
McSorley as the debtor in place of the 
widow, who had given the note. Such a 
paper is not an admission of assets in their 
hands as an ordinary note would be, and 
therefore | suppose the rule in 13 Wen- 
dell would not apply, but the plaintiff 
would be required to show assets at least 
befure he could hold defendant liable. 

Motion granted. 








Hogarth’s Opinion of Genius.—“I know of no 
such thing as genius,” said Hogarth to Mr. Gilbert 
Cooper; ‘‘genius is nothing but labor and dili- 


gence.” 
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English Cases. 


COURT OF COMMON PLEAS. 


Before Sir Nicnoxtas C. Tinpat, C. J., 
and Judges Corrman, Erskine, Mavte 
and CRESWELL. 


Epsatu v. Russetu.— Michaelmas Term. 
Nov. 18, 1842. 


LIBEL.— PLEADING.— INNUENDO.—JUSTIFI- 
CATION.—— CHARGE OF FELONY.— MALA 
PRAXIS. 





The first count charged the defendant with saying of 
the plaintiff, “He killed my child; it was the | 
saline draught that did it; with innuendo, that 
the plaintiff had been feloniously guilty of killing { 
the child; not alleging that the plaintiff was an 
apothecary at the time he attended the child in its | 
sickness. The plea defended that the plaintiff did 
injudiciously, indiscreetly and improperly adminis- 
ter the medicine aforesaid, and that the death 
of the child was accelerated thereby. Plea held 
bad ; for,as the declaration did not he the special 
damage that the defendant was an apothecary, 
the gist of the charge was the manslaughter, and 
the plea only answered the charge of mala prazis. 

The second count charged the defendant with saying 
that the plaintiff “ had made up medicines wrong 
through jealousy ;” Innuendo, that from jealousy 
and improper motives, he had made up the medi- 
cines which he had administered to the said child. 
Special damage occurring after he became an apo- 
thecary. Count held bad, for, as the declaration 
did not allege that the plaintiff was an apothecary 
at the time of committing the grievance, the gist 
of the charge was the indictable offence ; and no 
indictable offence had been laid, for the words in 
the count would not make a sufficient charge 
upon an indictment, as no death was alleged to 
have ensued, nor any harm to have happened ; 
and the complaint is merely of mala prazis. 
Semble, a charge of administering wrong medi- 
cine does not of necessity include a charge of 
assault, 

The third count laid, that the plaintiff was an apo- 
thecary at the time, &e., and charged the defen- 
cant with having said, ‘‘He (the plaintiff) has 
given my child too much mercury, and pvisoned 
it.”’ The plea defended, that the plaintiff did pive 
the child too much mercury. Plea held bad, for 
the defendant did not confcss and avuid, but ex- 
tracted a particular and insufficient part of the 
charge, and justified that part only. 





Action for libel. Demurrer. The de- 
claration stated, that the plaintiff had, at 
the request of the defendant, attended a 
certain child of the defendant’s, which 
was ill, with a view to cure such illness, 
&c.; and with that view, and with the con- 
sent and permission of the defendant, had 
made up and administered to the said 
child, in a proper and careful manner, 





and to the best of the plaintiff’s know- 
ledge, certain medicines, and, among 
others, a saline injection; and that after. 
wards, the child died of its sickness and 
illness ; and (first count) that, before and at 
the time of the happening of the special 
damage, the plaintiff was an apothecary 
and the defendant intending, &c., in a 
certain discourse, &c., falsely and mali- 
ciously spoke of and concerning the 
plaintiff, and of and concerning the ad- 
ministering of the said, &c., the follow- 
ing, &c., ‘ He killed my child; it was the 
saline injection that did it,” (with innuen- 
dos as to the parties intended) ; meaning 
thereby that the plaintiff had been and 
was guilty of feloniously killing the said 
child by improperly and with gross ig- 
noranee, and with gross and culpable 
want of caution, and without due regard 
to the safety of the said child, administer- 
ing to it, &c. 

i Second eount, that the defen- 
dant, in a certain other discourse, in the 
presence and hearing, &c., spoke and 
published gf and concerning, &c., “ He 
made up the medicines wrong through 
jealousy, because I would not allow him 
to use his own judgment,” (with the pro- 
per innuendoes,) thereby meaning that 
the plaintiff had intentionally, and from 
jealousy and improper motives, made up 
the medicines which he bad administered 
to the said child in a wrong and improper 
manner, and that such medicines were, 
to the knowledge of the plaintiff, unfit 
and improper to be administered; by 
means of the committing of which griev- 
ances, (special damage,) J. B. afterwards, 
and after the plaintiff had become an 
apothecary, and while he continued, &c. 
to wit, on the day and year afuresaid, re- 
fused, &c. 

Third count, that before and at the 
time of committing the grievance herein 
mentioned, &c., the plaintiff was an apo- 
thecary, and the defendant, in a certain 
discourse, spoke and published of and 
concerning, &c., “Mr. Pitcher told me 
that he (the plaintiff) had given my child 
too much mercury and poisoned it, other- 
wise it would have got well,” (with innu- 
endoes) ; meaning thereby that the plain- 
uff had, either from ignorance or inattev- 
tion and want of caution, administered to 
the said child such an excessive quantity 
of mercury, that the said mercury acted as 
a poison, and caused the death, &c.; by 
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means of which, &c.,the plaintiff is injured 
jn his name, &c. Pleas.—Fifth plea: as 
to the words in the first count, actio non, 
because, before the speaking, &c., the 
plaintiff professed himself to be an apo- 
thecary, duly entitled and qualified to act 
as such; and the defendant, on the faith 
of the plaintifi’s being so duly entitled and 
qualified, suffered the plaintiff to attend 
the said child, and to administer such me- 
dicines as might, under the cireum- 
stances, be proper; and the plaintiff did 
then injudiciously, indiscreetly, and impro- 
perly, and contrary to his duty in that be- 
half, administer a certain saline injection 
to the child of the defendant, and the 
child thereupon, and immediately after 
the aforesaid injection had been adminis- 
tered, was thrown into violent convul- 
sions, and then lost his speech, sight and 
hearing, and effusion upon the brain and 
lockjaw then also supervened, so that 
the child shortly after died; and, fur- 
ther, that the death of the child was 
caused and occasioned, or greatly accele- 
rated, by the aforesaid saline injection, 
wherefore the defendant did, afterwards, 
speak and publish, &c, as he lawfully 
might, for the cause aforesaid. Sixth 
plea: as to speaking and publishing so 
much of the words in the second count 
mentioned ag¢ imputes to the plaintiff the 
having administered to the child impro- 
per medicines, actio non ; because, before 
the speaking, the plaintiff professed him- 
self to be an apothecary duly entitled, &c., 
and the defendant, on the faith, &c., did 
suffer and permit, &c.; and the plaintiff 
did then, and contrary to his duty in that 
behalf, administer divers large quantities 
of medicine, the same being then of an 
injurious -nature, and unfit for the com- 
plaint, wherefore the defendant did speak 
and publish the words, as he lawfully 
might, &c. Seventh plea: as to the 
speaking and publishing of so much of 
the words in the last count mentioned, as 
imputes to the defendant having given 
the child too much mercury, actio non ; 
because the plaintiff, before the speaking, 
&c., professed himself to be an apothe- 
cary, and the defendant, on the faith, &c., 
suffered him to attend the said child: and 
the plaintiff did then wrongfully and impro- 
perly, and contrary to his duty, adminis- 
ter divers large quantities of mercury, to 
wit, fifty grains, the same being an exces- 
sive proportion thereof, having reference 





to the then state and condition of the said 
child ; wherefore the defendant did after- 
wards speak and publish, &c., as he law- 
fully might, for the cause, &c. Demur- 
rers to these three pleas.—To the fifth: 
that it is no answer to the first count, 
because it assumes to answer the words tu 
which it is pleaded in a different sense 
from that in which they are alleged to 
have been spoken, and because, by the 
rales of pleading, the defendant cannot 
sever and disjuin the sense and meaning 
imputed by the innuendo from the words 
themselves to which that innuendo is 
annexed; and for that the said first count 
charges the defendant with baving impu- 
ted to the plaintiff the crime of man- 
slaughter, by administering, &c., with 
gross ignorance and gross want of cau- 
tion; whereas, the fifth plea does not 
justify such charge, but sets up in an- 
swer only the alleged circumstance of the 
medicine having accelerated the death, 
&ec. As tothe sixth plea: that it is not 
pleaded, nor does it assume to justify 
the words in the second count, in the 
sense and meaning in which they are al- 
leged to have been spoken, for that the 
charge in the said count is not divisible, 
and the defendant cannot, by the rules of 
pleading, assume to answer a part thereof 
only. And as to the last plea: that it is 
not pleaded to, nor does it assume to 
justify the words in the last count in the 
sense and meaning, &c., for that the 
charge is not divisible, and the plaintiff 
cannot assume to answer a fart thereof 
only, and that the plea does not justify 
the speaking of the words in the last 
count; for the complaint of the plaintiff 
is, not that the defendant published that 
the plaintiff had given the defendant’s 
child too much mercury, but that the de- 
fendant falsely published that the plain- 
tiff gave the said child so much mercury 
that it was poisoned ; and the said allega- 
tion cannot be split and severed, &c. 
Joinders. The demurrer came on to be 
heard this day, and it was argued by 
Channell, serjt., for the plaintiffi—If I 
succeed in showing that all these pleas 
are bad, it will be insisted upon, on the 
other side, that the declaration is also in- 
sufficient. First, therefore, of the de- 
claration. In the first two counts of it 
there is not any allegation, that, at the 
time of speaking the words complained of, 
the plaintiff was an apothecary; and the 
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special damage laid in the second count 
is, that, after he became an apothecary, a 
certain person refused to employ him. If 
that be not a sufficient allegation of 
damage, | submit, that the words are ac- 
tionable in themselves. First, suppose he 
was no apothecary at all, the question is, 
whether the words which charge this 
plaintiff (though no apothecary) with at- 
tending this child upon his promise and 
undertaking, and with having been guilty 
of gross negligence and ignorance are not 
actionable. [Tinpat, C. J.—Must you 
not show that, if the plaintiff was no apo- 
thecary, the words amounted to a charge of 
manslaughter 1] Yes, or some other in- 
dictable offence, and here is the innuendo 
attaching that meaning. The deceit prac- 
tised in pretending to be an apothecary 
when he was not so, cannot make any dif- 
ference, for the distinction taken in all 
cases of medical attendance is this, whe- 
ther the mischief arose from error in judg- 
ment or gross want of caution and negli- 
gence! Thus a man is made criminally 
liable, whether he be an apothecary or 
not. Then for the plea to this count. The 
defendant assumes to answer the charge in 
a sense different from that in which it is 
made, for the plea only defends the charge 
made against the plaintiff as to his having 
acted injudiciously, indiscreetly, improperly 
and coutrary to his duty. So it was held 
in Mountney v. Whatton, (2 B.*& Adol. 
677,) where the libel was headed, “ Horse- 
stealer,” the innuendo averring the inten- 
tion to impute felony, the plea was “ ex- 
cept as to the words horsestealer, &c.” 
On demurrer the court declined to decide 
whether this libel was divisible; but 
they held, (Parke, J.,) “That here it is 
charged in the declaration that the libel 
imputes felony to the plaintiff; the defen- 
dant confirms that by his plea, and only 
justifies by alleging circumstances of sus- 
picion. Such a plea is no answer.” So 
here a part of the charge is severed, and 
the part justified is no felony at all; this 
plea, therefore, is no answer to our first 
count, the gravamen of which is a felony. 
Now to the second count. It is true that 
there is no innuendo in it imputing a 
felony, but the facts show the plaintiff lia- 
ble to be indicted for an offence. There 
is no distinct statement, that through 
means of the medicines the child died: if 
there had been, the offence charged would 
have been manslaughter. But here was 


English Cases.—-Edsall v. Russell. 





a duty imposed upon the plaintiff to at- 
tend to the child, and the count imputes 
an intentional and improper administering 
medicines. |Tinpat, C. J—The count 
imputes a wrong making-up ; that may be 
consistent with the fact, that the medi- 
cines when administered did good.| | 
submit that the fair construction of this 
count is, that the plaintiff both made up 
and administered the medicines improper- 
ly; and in that case an indictment would 
lie for an attempt to commit a misde. 
meanor. [Tinpat, C. J.—There is not 
any allegation of administering me- 
dicines likely to do harm; the count 
only imputes mala prazis; and Lord Holt 
says, that is an indictable offence only 
when it doesharm.] An indictment might 
have been framed in this case, either 
charging an assault or a breach of duty. 
Cases of assault on the part of medical 
men have occurred, even where there has 
been the patient’s consent, as in R. v. 
Rosinski, (1 Mood. C. C. 12.) On that 
ground, therefore, this conduct may be 
matter of.an indictment. |Mavxe, J.—It is 
hard to say, that, if; where death had 
ensued it would be manslaughter, it will be 
an indictable offence when death does 
not happen, as in the case of carelessly 
throwing a bale of goods out’ of a high 
loft. Erskine, J—The difficulty here is, 
that wrong mixing is no assault; there is 
no allegation, as in the case of R. v. Ro- 
sinski, that the plaintiff ever touched the 
patient.| Then for the third count. The 
allegation is indeed there of the plaintiff 
being an apothecary, but the plea only jus- 
tifies so much as goes to the administering 
too much mercury, and is no answer to the 
charge in the declaration, namely, that the 
mercury was administered intentionally, 
and that the child was poisoned. The 
plea only excuses an error of judgment. 
The three counts therefore are good, and 
the pleas to them insufficient. 

Talfourd, serjt., for the defendant, 
contra——The pleas here are all good. 
The complaint against the plea to the 
first count is, that the defendant has 
pleaded only to the words, and not to the 
innuendo; but J submit that is enough. 
We need not justify the sense which the 
jury may put upon the words. There are 
many old authorities to show that we only 
need plead to the words when their 
meaning is plain, [Tinpat, C. J— 
“ Killing” is a word of dubious meaning ; 
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the plaintiff says, by the innuendo, that 
the defendant said of the plaintiff that he 
killed wrongfully. ‘* Killing,” by itself, 
js not vocabulum artis, like the word 
« murdered.”] He then referred to Crom- 
well’s Case, (4 Rep. 14.) [Tinpat, C.J. 
—The words spoken must import a legal 
offence ; if they do not, you must pray in 
aid of the innuendo as in this case, and you 
should have answered it all.| If that be 
so, then it is submitted that the facts an- 
swered in the plea do amount to a felony, 
because the plea defends the charge that 
the plaintiff administered the medicine 
“so that the child died,” and also says 
that the death was “ accelerated” by the 
said medicine. The plea, therefore, av- 
swers the declaration. Then for the se- 
cond count: that is bad, and therefore it 
is not necessary to consider whether the 
plea be good or not; for suppose the se- 
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Lawson? (6 Bing. 266 and 587.) He 
says, in effect, if I imputed a bad motive 
| was wrong, but the facts are true and the 
damage has happened. [Maule, J—That 
is mutter in mitigation of damages. If 
you plead to justify, you must plead to that 
which is a cause of action.| 

Channel, serjt., contra —(He was direct- 
ed to confine himself to the point whether 
the second count ou the face of it, imputed 
an indictable offence.) Making up the 
wrong medicines is of itself improper, 
and the offence is complete by the admin- 
istering of them. The declaration states 
that the defendant said that the plaintiff 
not only made up, but administered to the 
child, and it states as to the making up, aud 
necessarily imports as to the administering, 
that the unfitness was to the knowledge of 
the plaintiff, fur words are to be understood 
in their ordinary sense. The old doctrine, 





cond count put into the form of an in- | 
dictment, with all its innuendoes, there | 


would be no punishable offence set forth 
It cannot be said to include an assault, for 
there is vothing to show that the plaintiff 
touched the child, or forced it to drink the 
medicine, aud the word “ administer” can- 
not be made to bear that construction. 
This word has a specific meaning, and 
it is used in a highly penal statute, 
Lord Lansdowne’s Act. 
If he were to put the poison into broth 
and say “your broth is ready,”—that 
would be administering. 


cludes an assault;| but it is not so of ne- 


cessity in indictments for manslaughter, as | 


sometimes happens in the manufacturing 
districts, where the death is occasioned 


through the prisoner negligently holding a | 


rope, or not calling sufficient force to aid 
him in turning a winch, by which the de- 
ceased is drawn up to some loft or upper 
floor of a factory. 
ing’ of the medicine only, it is impossible 
to call that a misdemeanor. The remain- 
ing question is, whether the plea to the 
third count is good. I submit that it is 
sufficient as to some one important fact 
which it undertakes to justify; and the 
defendant has a right to justify so much of 


the complaint as refers to giving improper | 


and excessive medicine, and to leave the 
rest of the charge upon the general issue. 
Why should uot the defendant have an 
opportunity of justifying so much of the 
charge as he can justify, as in Clark yv. 


|Maute, J.— | 


TinpaL, C. | 
J.,end every indictment for murder in- | 


Then, as to the “ mix- | 


by which all words are construed in mitiort 
sensu, has been long exploded. Besides, it 
is said that he did it through jealousy and 
improper motives. Upon the whole then 
this count means that the defendant said 
that the plaintiff knowingly administered 
improper medicines through bad motives ; 
and this is an indictable oflence. 
inva, C. J—I1 think the first count 
good, ‘“ Killing,” when explained by the 
innuendo to mean a felonious act, is suffl- 
cient to constitute an offence, and the ques- 
tion therefore is, whether the plea is a 
sufficient answer. The count charges the 
defendant with saying that the plaintiff 
feloniously killed the child through gross 
negligence. That on the face of it isa 
charge, that the plaintiff through want of 
care was guilty of manslaughter. Now 
the defence which the plea sets up is not 
| by confession aud avoidance. He must be 
| taken to confess that he used words amuunt- 
ing toa charge of manslaughter, but the 
words which he defends, are words respect- 
ing neglect as to caution only, and not 
words amounting to manslaughter ; for not 
every want of care in tending a sick per- 
son will amount, if the issue of the disease 
be fatal, to manslaughter. What the de- 
fendant states therefore, and justifies, is 
no more than a charge of waut of judg- 
ment, instead of defending such facts as 
amount to manslaughter. I think, there- 
| fore, that the plea to the first count is bad, 
because it confesses the charge made, and 
does not avoid it. For the second count, 
I think that cannot be supported; for the 
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words imputed in it to have been spoken 
were not spoken of the plaintiff in his trade, 
and they do not amount to an indictable 
offence. Such offence ought to appear 
very clearly stated by necessary averments 
or by words. I think they do not do so 
here. The words are “through jealousy.” 
No injury is alleged to the child, only that 
the medicine is made up through jealousy. 
I cannot see how an. indictment can be 
framed for this offence, where death has 
not ensued, merely because it was mala 
praxis; the judgment must be for the 
defendant on the second count. For the 
third, the plea is bad, because the answer 
of the defendant is as to so much as imputes 
having given too much mercury, &c. He 
does not confess the subject matter, and 
avoid it, but he extracts a part of the 
charge respecting giving too much mer- 
cury, instead of respecting poisoning, and 
puts his own sense upon it and then justi- 
fies. The plea is therefore bad. There 
must be judgment for the plaintiff on the 
third count. 


Cottman, J.—I am of the same opinion. 
Cromwell's case is to be distinguished from 
this in the first count. For here the de- 
fendant does not, in his plea, show the 
court any thing by which they can collect 
that he used the words in a different sense 
from that imputed to him; but he only 
states matter which is quite equivocal. For 
the second count, I cannot say that the cir- 
cumstances stated, are sufficient for the 


court to notice, that this was an indictable | 


offence committed. I also think the plea to 
the third count bad, for the reasons given 
by my lord. 

Erskine, J.—I think sotoo. The first 
count is good: it charges an offence, and 
the innuendo charges that the words impu- 
ted meant the offence of manslaughter. 
The defendant confesses the imputation, 
and says he was justified in making it; but 
taking the imputation to mean a felony it 
certainly is not justified. The defendant 
ought to have gone ou and shown that he 
did not use the words in the sense imputed. 
The second count is bad, because it does 
not show any allegation, that there was 
any administering medicine with the intent 
to injure the child, nor that any injury had 
come to it in consequence of what was 
done. The third count is good, and the 
plea bad, because it only justifies so much 
as conveys no imputation. 





Matte, J.—I am of the same opinion, 
The first and third counts are good, the 
second is bad; the second is bad, because 
it only states that the defendant charged 
the plaintiff with making up medicines 
wrong through jealousy, meaning that he 
had through improper motives made up 
and administered them. It amounts in 
effect to charge, that the plaintiff adminis. 
tered wrong medicine to a child, not that 
he intended to do harm or did harm. Then, 
it cannot be said that this is a charge of 
assault; for administering medicine does 
not of itself amount to an assault. For 
the pleas to the first and third counts: the 
words are stated in those counts to mean 
what amounts to a felony; and the pleas 
do not select any thing from these counts 
which amount to a cause of action, In 
the first, the defendant takes upon himself 
to justify, and does not do so. He avoids 
saying that he administered with gross 
negligence, &c.; perhaps he was unable 
to disprove that. So also the plea to the 
third count is bad for a similar reason.— 
Judgment for the plaintiff on the first and 
third counts, and for the defendant on the 
second count. 








MISCELLANEOUS. 





_A Fortunate Altorney.—There are always a con- 
siderable number of attornies and bzerristers in the 
Queen’s Bench Prison, in England. I need scarcely 
say that in the great majority of cases the attornies 
were without practice, and the barristers briefless, 
before their entrance. Some of the former, however, 
manage to raise a tolerable business within the walls 
of the prison. Strange, as it may appear, it does 
sometimes happen that persons have to date their 
prosperity in life to their incarceration in the Queen’s 
Bench, One.remarkable instance consists within my 
ayo knowledge. The party was a_ barrister, 

ut had never in his life had a single brief in his 
bag. I am not sure, indeed, having no use for it, 
whether he had a bag atall. He was sent to vege- 
tate for ten or twelve months in the bench. While 
there, he contracted an intimacy with one of the 
prisoners of some station in society, and of consider- 
able wealth, though. through sume illegal proceedings, 
temporally deprived of it. The case was laid before 
the briefless barrister, and, having abundant time 
on his hand, he made himself master of the case, 
and eventually gained the suit for his client, and to 
this circumstance he attributed his great success in 
his profession. 


Johnson on Truth.—A lady, piquid by Johnson’s 
scrupulous advocacy of truth, once asserted that lit- 
tle variations in narrative must happen a thousand 
times a-day, if one is not perpetually watching.— 
Johnson: ‘* Well, madam, and you ought to be per- 
petually watching. It is more from carelessness 
about truth than from intentional lying, that there is 
| so much falsehood in the world.” 
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(For Index to the principal matters, see ante, p. vii.} 


ACCOUNT STATED. 


Where among merchants an account is rendered and 
retained .without objection, it amounts to an ac- 
knowledgment of the correctness thereof as an ac- 
count stated. Allen and another v. Stevens et = 


To recover on an account stated, it is not sufficient 
to prove that in a conversation the defendant ad- 
mitted owing the debt, the account stated must be 
proved. Robertsy. Ellsworth, 334 


ADMINISTRATION. 


Where A. assisted B. to take possession of an intes- 
tate’s estate, and received monies claimed by B. as 
belonging to her, and delivered same to B., and there 
was evidence to show that A. must have known 
that B. was not entitled thereto, A. is personally 
liable to the public administrator for such monies as 
came to his hands. Post v. Ketchum, 

Where there was no objection to the equity jurisdiction 
in the defendant’s answer, it is too late, on appeal, | 
to insist that the plaintiff’s remedy was at law. ib. 


ALIENS. 
Analien cannot be enlisted in the army of the United 
States. Jn re Ross, 340 


APPORTIONMENT. 


Mode of apportioning rent under the statute for widen- 
ing the streets of the city of New-York. Post v. 
Logan, 59 


APPRENTICE. 


Whe re P. agreed to serve S. as a type-founder, for one 
year, and was to be paid for his services at a fixed 
weekly sum, and he continued to work for him six 
months, and on one occasion when P. applied for 
his wages, S. informed him he might leave, and P. ac- 
cordingly left:—Held, that P. was entitled to his 
wages up to the time of his leaving. Pelouze v. 
Stewart, 170 


ARBITRATION. 


Where referees adjourn the hearing of their own mo- 
tion, or it is a:ijourned, with the consent of both 
parties, beyond the term next after their appoint- 
ment, they do nut thereby lose the power of after- 
wards proceeding in the cause. People, ex relat. 
Rutter, v. Judges of the N. Y. Com. Pleas, 178 

An arbitrator cannot administer an oath to a witness 
—" a — referred to a it must be ad- 

inistered by a jndge or justice of the peace. In re 
arbitration of Wells and Collier, 189 
53 





The party being present and not having objected, does 
not operate as a waiver. tb. 
In an action on the award, such objection would not 
be available. ib. 
After motion to set aside report of referees has been 
denied, with costs, defendant may open report to 
contest case on merits, if laches are excused or ex- 
plained. Jeterkin v. Cotheal, \ 219 
A cause, and all matters in difference, being referred 
to an arbitrator, pending a demurrer, the arbitrator 
is authorized to dispose of the demurrer. Mathew 
vy. Davis, _ 8 
Enlargement of time by arbitrator. Computation of 
time. Kerr v. Jeston, 366 


ARREST OF JUDGMENT. 


In an action for delivering goods to a purchaser with- 
out receiving payment for them, the declaration, 
after setting out the terms of the employment of the 
defendant by the plaintiff, alleged that it was the 
duty of the defendant, as broker, not to deliver the 
goods without the price thereof being paid to him, 
the Court arrested the judgment. Boorman et = 


v. Brown, ] 
Declaration bad for not disclosing sufficient executed 
consideration for promise made by defendant subse- 
quent to contract. oscorla v. Thomas, 220 


ASSIGNMENT. 


Assignment of judgment collaterally secured on real 
estate by bond and mortgage, passes collaterals. 
De Grant and Barton v. Graham et al., 


ATTORNEY. 


Purchase by attorney, though without fraud, set aside. 
Howell et al. v. Ransom, 7 10 

Attornies when retained, are not permitted to become 
bail for clients. Blankmar. v. Hilliker etal, 188 

Where it is sugyested that an attorney has been guilt 
of conduct of a criminal character, the court will 
not call upon him summarily to answer the matters 
alleged against him by affidavit. Robertson v. 
Mills, - 255 


BAIL. 
If part only of common bail become special bail, or 
such special bail do not comprehend those who 


were common bail, plaintiff may except and pro- 
ceed on bail bond. 


BANKRUPTCY. 


Fiduciary Debts.—Nature of, &c. Ez p. Brown— 
Young— Tebbetis, 34. Hardison, 36. 


eyerv. Winzer etal, 201° 


a 
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Residence.—What sufficient to support involuntary 
application. In re Kisman, 309 
Forma Pauperis.—Pruceedings cannot be conducted 
in. Inre Greaves, 213 
Schedules.—What necessary to set forth therein. In 
re Robertson, 20 
State insolvent laws.—The bankrupt law suspends all 
action on the Srate insolvent laws. In re Holmes, 
211. Inre Eames, 2 
Bankrupt's exumination.—The bankrupt may be ex- 
amined before commissioner prior to decree being 
allowed. In re Lee, 
Cannot be cross examined by his counsel, when. In 
re Bragg, 19 
Cannot be examined to support or defeat decree. In 
re King, 226 
Evidence of bankrupt taken in chancery suit may be 
used against him. Jn re Bragg, 119 
Objections.—What sufficient evidence to sustain ob- 
jectons toadecree. In re Bailey, 8 
A creditor must prove his debt to entitle him to oppose 
allowance of certificate. In re King, 22 
Proofs used in opposition to decree may be permitted 
to be used on hearing objections to discharge, &c. 
In re Robertson, 21 
Lien.—Where a creditor’s bill has been filed, ond a 
receiver appointed to whom the debtor has assigned 
his estate and effects, and afterwards the debtor ap- 
plies for and becomes bankrupt, no lien is created. 
In re Coster, 53. See contra, In re Allen, In re 
Hunt, In re Campbell, and In re Thayer, 115 
The application for delivery over by a receiver to the 
general assignee, must be made to the Court of 
Chancery. In re Coster, 
An attorney has a lien on notes placed in his hands 
prior to application for decree. In re Brown, 69 
Decree.—An application for a decree in invitum, will 
let in the creditors generally on the day appointed 
for hearing to pray for a decree. In re a 


Where petition for decree in invitum is denied on oath 
by bankrupt, and an order of reference is had there- 
on, creditors must support their petition. Jn re 
Wilcoz, 325 

The decree operates by relation to the time of filin 
the petition at least. Inre Rust, 32 

The pendency of a creditor’s petition for a decree, will 
not bar the right of the debtor to petition. Jn re 
Canfield, 234 

Assignee.—The bankrupt’s property vests in the as- 
signee, notwithstanding the delivery of a writ to the 
sheriff. But if property be levied upon before peti- 
tion filed, the creditor would have a lien or priority 
thereby. Inre Rust, 326 

ag capo is deemed a bankrupt from the time of 
is application for decree. In re Lee, 83 

A vault in the N. Y. Cemetery Co., does not vest in 
assignee. In re Ely, 131 

The assignee is not entitled to a chose in action of the 
bankrupt’s wife not reduced into possession. Inre 
Snow et uz., 264 

A pew in a church cannot be set apart for the bank- 
rupt. Inre Comstock, 326 

What are and are not such necessaries as the as- 
signee may set apart for the bankrupt. Jn re Lud- 
low, 322 

Wife’s separate estate, ib. 


wien 


Liability of assignee to pay ground rent and es 
25) 


on mortgaged premises. Inre Banks, 

Necessaries to be set apart.—See “ Assignee.” 

Conveyance.—A conveyance bona fide made more 
than two months priar to petitioning, for a fair con- 
sideration, is not void, though the Encteepe might 
have been insolvent at the time he gave sanie, if 
the creditor had no-notice of aet of bankruptcy, or 
of the intention of the bankrupt to take the benefit 
of the act. In re Mitchell, 35 

What amounts to a fraudulent cgnveyance or assign- 
ment. In re House, 

Creditors —“ Other persons in interest,” who are 
considered such. Jn re King, 22. Inre Ely, 
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Inventory.—In involuntary bankruptcy it is not ne- 
cessary to file inventory or list of creditors. In re 
Ely, : 343 

Injunction.—when granted, In re Creditors of Peter 


Booth. In re Creditors of Smith. 249 
Exparte may be granteu without notice. In re Smith, 
% In re Carlton, 4 


29 
Proof of Debts.—Creditor must prove his debt, price 
to offering opposition to discharge of bankrupt. Jn 
re King, : e 
The president, &c. of a corporation rust be specially 
ap ointed to prove debt. Exp. Johnsonand Wai- 
rous. In re Albany Exchange bank, 166 
Trading.—The purchasing and selling grain, and 
converting same into alcohol, and the sale there- 
of, and the purchasing of domestic animals, and 
selling their flesh when fatted, is a sufficient trading 
or retailing of merchandise to suport an involun- 
tary decree. In re Creditors of Eeles, _ 84 
A person purchasing timber and manuiacturing car- 
riages therewith, 1s subject to an adverse decree ag 
a person using the trade of merchandise. Jn re Hoyt, 


132 

Where persons had been traders and had ceased to 
be so, without any unequivocat act, showing they 
had determined not to resume their business, they 
were considered traders. Baldwin v. Rosseau and 
Easton, . . 391 

Act of Bankruptcy.—Meaning of the word insolvency 
in the l4th section of the Act. In re Creditors of 
Hull and Smith, 1. Inre Creditors of Galbraith, 
Cromwell g Co. f 3 

Fraudulent Assignment of partnership effects. Inre 
Creditors of Galbraith, Cromwell g Co.3. In re 
Creditors of Tower,8. Buldwin v. Rosseau and 
Easton, i ; 

A voluntary preference in the absence of evidence, 
that it was made in contemplation of bankruptcy, 
is an acfof bankruptcy. In re Hoyt, _ IR 

The giving a warrant of attorney to a creditor on 
which execution is issued and his stock and etlects 
suld, is nut an act of bankruptcy, unless such war- 
rant of attorney be given in cuntemplativn of hank- 
ruptcy. Inre Johnson and Watrous, 167. dn re 
Bonnett, ; 310 

An assignment for the benefit of creditors, made prior 
tobankrupt law coming into operation, is not an act 
of bankruptcy. In re Holmes, l 

An assignment in contetuplation of bankruptcy, what 
constitutes. In re House, _, 34 

Petitioning Creditors’ Debt. —The oath of petitioning 
creditor to his debt, unsupported by other testimony 
isnot where the presumed hankrupt denies the in- 
debtedness in itself, sufficient to support decree. In 
re Remick, a 

A trial by jury may be had to test validity of debt, or 
the court may decide itin a summary way. ib. 

Debt contracted privr to the passage of the act will 
support adverse decree. In re Creditors of Hull 
and Smith, 1 

A debt not due will support adverse decree. In _ 
Creditors of Tower, 

A debt siieh certain and liquidated, though payable 
in futuro will support a decree. Inre King, 27 
Withdrawing Proceedings.—Proceedings cannot be 
withdrawn by the bankrupt, without the consent of 
creditors and all persons interested, but queRe 
whether consent of assignee necessary. Jn re er 


Where a settlement has been effected with the whole 
of the creditors prior to decree granted, the petition 
may bedismissed. Jn re Randall, 199 

Discharge and Certificate. 
creditors. Inre Zarega, . : 

A contingent claim not capable of proof, is sufficient 
to enable the creditor to show cause against dis- 
charge and certificate of bankrupt. In re Ely, 

A preference made in cuntemplation of the passage of 
a bankrupt law, is a bar to the allowance of. Jn 
re Quackenboss, 146 

Objections which might have been made to decree 
waived after theallowance thereof. In re Banks, 274 
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Fraud is not to be inferred, 274 
What are proper books of account, ib. 
Where it appeared that two assignments had been ex- 

ecuted in June, 1842, of real and personal estate, 


to be divided among creditors pro rata, such as- | 


signments were not preferences and a bar to a 
bankrupt’s obtaining his certificate. In re Ely, 343. 
See alsu In re " 349 
The concealment of bankrupt to avoid being arrested, 
though an act of bankruptcy, is no bar to S obtain- 
ing his certificate. Inre Ely, 343 
Consent of Creditors.—Where the bankrupt is re- 
quired to produce consent of cred.tors, it is not ne- 
cessary for him to come prepared on the day for 
showing cause. In re ’ 349 
New Trrial.—The District Court has the power to set 
aside the verdict of a Jury, and to order new trial. 
In re Corse, : 231 
Partnership.— Meaning of word insolvent, in 14th sec- 
ton. Inre Hulland Smith,1l. In re Galbraith, 
Cromuell & Co., 3. In re Johnson and — 
166 
After decree is allowed against partners, it is too late 
to dispute the fact of their partnership. In re Gil- 
bert and Lamphier. 27 
Creditor having elected to prove joint debt as a sepa- 
rate debt, estopped from having it placed in class of 
partnership debts. Inre Miller, 38 
What constitutes a partnership, ib. 
Parties cannut applv fur jomt decree after dissolution 
of partnership. In re Hartz and Pinner, 9 
All the partners in a firm must unite to obtain a joint 
decree, ib. 
A decree in bankruptcy against a member of a firm, 
works a dissolution thereof, and the assignee, and 
solvent partners are tenants in common of the part- 
nership effects. In re Norcross, 1 
The partnership effects need not be set forth in detail 
in such case, the share or interest claimed by the 
partner in the estate is sufficient, ib. 
Notice of Act of Bankruptcy—Notice to sheriff 
or bailiff, is not notice to the creditor Assignees 
of Boden v. Eaton, 17. Assignees of White §- Co. 
v. Halloway, ib. 
Dividend.—A creditor is not eutitled to a dividen 
unless his d: bt has been proved prior tothe order for 
distribution passed, and the day designated for 
making dividend. In re Miller, 180 


BILLS OF EXCHANGE. 








Figure put on an inland bill of exchange, intended by 
the party tobe an endorsement, is obligatory on the 
endorser. Butchers’ and Drovers’ Bank v. ae 

14 


Where a bill is made payable to the order of a firm, 
and one of the firm by mistake endorses it with his 
individual name instead of the name of the firm, 
and such bill is discounted by the bank, without 
discovering the error until a ter the bill becomes due 
and is protested, a member of the firm may then 
correct the error, by making an endorsement in the 
name of the firm as first endorsers, and the holder 
can maintain an action in his own name against 
each of the other parties, upon the bill so endorsed, 

ib. 

Acovenant by the holder of a bill of exchange not to 
sue the acceptor with a stipulation that the co- 
venant shall not impair the liability of the accept- 
or to the other parties to the bill in their right to sue 
the drawer, but that all the rights of such parties 
are fully reserved, does not discharge the other par- 
ties upon the bill from their liability to the holder ; 
and such covenant cannot be set up as a defence to 
an action against the endorser upon such bill. ib. 

Where asum of money has been paid by the acceptor, 
on such a compromise of the biil, and of other lia- 
bilities in an action against the indorser of such bill, 
the sum paid upon the compromise, will be applied 
rateably to the bill, and the other several items of 


indebtedness. ib, | 





Where it was alleged that a bill of exchange was 
drawn on defendant and accepted for him by A. B. as 
his agent, and it appeared, on being produced, to be 
drawn on the directors of a mining company of 
whom the defendant was one, which company had 
given a yeneral authority to A. B. to accept bills on 
their behalf.—Held no variance. Firth v. a. 

My 


BOND AND MORTGAGE. 


Reasonable expenses for travelling to examine proper- 
ty prior to affecting loan thereon, does not render 
loan usurious. Lynde v. Staats, 89 

A bond dated and carrying interest prior to the actual 
poaeees of money, does not render it usurious un- 
ess interest from date thereof, insisted upon by 
lender and pressed on borrower. ib. 


CARRIERS. 


M., D. & Co. gave a parol order to plaintiff for — 
but no mode of delivery was specified. Plaintiff 
sent a bill of purcels of the goods by post to M., D. 
& Co., and cunsigned the goods as carriers, the 
goods were lost in transitu :—Held, that the plaintiffs 
were not prevented from maintaining an action 
against defendants for the loss of the goods. Coates 
v. Chapin, 399 


CHEQUE. 


Endorsement of by teller of bank, certifying the 
cheque to be good, equivalent to an ordinary accept- 
ance. Phenix Bank v. Bank of America, 6 


COMMISSION TO EXAMINE WITNESSES. 


On application on the common affidavit, to examine 
witnesses, where it appeared that the witnesses 
could not testify to any thing material to defence, 
and a doubt was cast upon the bona fides of the ap- 
plication. Motion denied, with hberty to renew ap- 
plication on papers disclosing legal defence which is 
expecied to be proved by witnesses. Ablon and 
Boyd v. Barbey, 154 

Commission will be allowed on giving security for 
costs, or on paying money into court, ib. 


COPYRIGHT. 


Penalty is recoverable for selling work, the copyright 
of which had been secured, copies of which had 
been imported from England, purchased there, and 
sold in New-York. Dwight v. Appleton, 195 

What is a sufficient compliance with the statute to se- 
cure copyright and to enable party to recover, ib. 

Authors’ common law right to manuscript before pub- 
lication. Jones v. Thorne, 408 

Equitable relief tor invasion of author’s common law 
rights, ib. 

CORPORATION. 


Trespass will lie against a corporation for seizing and 
converting goods, in the same manner as formerly 
trover lay. Maud v. Monmouthshire Canal Ss 


The power conferred by the legislature on the corpo- 
ration of the city of New-York, authorising the 
construction of the Croton Water Dam, isa special 
franchise, made as well for the private emolument 
of the Corporation as for the public good, and the 
Corporation are therefore liable for damage oc- 
casioned by the unskilfulness or carelessness of their 
agents. Bailey v. The Mayor, Aldermen, &c., of 
New- York 163 

The Water Commissioners ate not state officers, ib. 

Where an action is brought in the Superior Court 
against a corporation, and the plaintiff’s demand is 
reduced to less than fifty dollars, the defendant is 
entitled to costa. Lewis v. Dry Dock Co., 
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Liability of the Corporation of the city of New-York, 
for neglecting to repair culverts and common sew- 
ers. The Mayor, ¢c., of New- York v. Henry te 

24 


Where a corporation obtains the power to make and 
keep up a public square by a distinct act of the le 
gislature, they acquire the right of making all neces- 
sary expenditures for the purpose, and unless ex- 
pressly otherwise provided by the legislature, the 
expense must come out of the income of the corpo- 
ration. Stuyvesant v. The Mayor, &c., of New- 
York, 101 


COSTS. 


Security for costs, where paren live out of the juris- 
diction of Court. Stephens et al. v. Blair, 34 
Taxation of, allowance and disallowance of certain 
items. Hiteand wife v. Chittenden et al., 360 


CRIMINAL LAW. 


Where prisoners were charged with conspiring to 
cheat and defraud T. and T. of certain goods, with- 
out laying them to be the property of any one, in- 
dictment not sustainable. Reg v. Parker et al.. 68 

Where the crew of a whaling vessel were convicted ot 
an atte npt to revolt, and it appeared that the vessel! 
had not been enrolled and licensed: Held, that the 
crew were improperly convicted. U. S. v. Jenkins 
and others, 344 

Where the crew of an American whaling vessel were 
convicted of an endeavor to make a revolt, and there 
was no proof in support of averment that the South- 
ern District of New-York was the Court in waich 
the prisoners were apprehended: Held, that al- 
though such objections might have availed on the 
trial it was too late on motion in arrest of judg- 
ment. U. S. v. Crawford and others, 388 

The Constitution of the United States gave Congress 
the power to punish for misdemeanors, ib. 

Persons who are not citizens of the United States, and 
who have enlisted on board American vessels, can- 
not be punished for disobedience of orders in the ab- 
sence of a treaty with the Government to which they 
belong, unless such act of disobedience amount to 


violation of the law of nations, ib. 
DEED. 


Consideration, Parol Agreemeent. 
rill, 


Clifford v. Tur- 
a 222 


DEMURRER. (COMMON LAW.) 


In an action payee against maker, variance between 
copy nute endorsed on narr. and description in first 
count, is no ground of demurrer. Van Saun v. 
Doremus, 27 

Demurrer to avowries, defect in pleading. Leavitt v. 
Smith, 

Demurrer fo pleas, release, trusts. Bouchard, Exe- 
culor, &c., v. Dias, 87 

Special demurrer to plea, bad for duplicity. Wright 
v. Watts, 235 

Special demurrer to declaration. Defendant pleaded 
that the supposed causes of activn did not accrue 
within six years, &c. Heldto be good. Eavestaff 
v. Russell, 239 

Special demurrer to plea. 
acceptance Jones v Corbett, 

Toan actiun for breach of contract, plea that there 
was no note or memorandum pursuant to statute : 
Held bad on demurrer, fur not averring necessary 
facts. Colnaghi v. Ward, 318 

Assumpsit for work and materials with money counts. 
Plea, that the promises were made jointly by de- 
fendant and A., and that plaintiff was indebted to 
defendant and A. ina sum ex ing damages of 
plaintiff, out of which sum of money de‘endant and 
A. are willing to set off. Plaintiff’s damages, held 
good on special demurrer. Stockwood vy. Dunn, 335 


Argumentative, traverse of , ‘ 
252 | A defendant, who has suffered judgment by default, 





| 
| 


Where a corporation not possessing banking powers 
issued their promissory noe for the payment of a 
sum of money: Held, on demurrer assigning cause, 
that their act of incorporation does not give them 
power to issue notes under seal or otherwise, and 
that the declaration does not disclose any conside 
ration for such note that the demurrer was bad, and 
that the defendants ought to have made such de- 





fence by plea in confession and avoidance. Dubois 

et al. v. The New-York and Harlaem Rail Road 

Co., 362 
DEMURRER. (EQUITY.) 


Defendants by plea waived objections for multifarious. 
ness. Slade v. Slade, 190 
Where answer to any part of original bill, general de- 
murrer will not lie to amended bill, id, 


DETINUE. 
Demand in detinue not necessary. Marshail v. New- 
son, 254 
Personal liability of members of club for flags, &c., ib. 
DIVORCE. 


A divorce a vinculo matrimonii for adultery, annuls 
a provision fur wife in mariage article or settle- 
ment, as well asarticles for separation. Charruaud 
v- Charruaud and Williams, 134 

Where the husband en‘ers into articles for separation 
with knowledge of wife’s having committed adul- 
tery, and, after decree for divurce, continues to pay 
annuity to her pursuant to such articles, and stipu- 
lates by bond and mortgage to pay a certain sum 
by instalments in lieu thereof, the wife can foreclose 
such mortgage, ib. 

The wife having again married, and thereby subjected 
herself to an indictment, does not prevent her ex- 
ercising her remedies in a court of equity, ib. 


EVIDENCE. (COMMON LAW.) 


In an action under the lien law, the contractor is not 
acompetent witness. Wood v. Williams, 154 
Evidence (parol) of custom, when admissible to 
explain policy of insurance. Bend v. Georgia 
Insurance Company, 12 
Where promixsory note obtained by fraud or force, 
plaintiff must show he honestly acquired it. Simp- 
son v. Day, vo _ A 

Defendant may give evidence that plaintiff obtained it 
by fraud, ib. 

Plaintiff under general issue allowed to prove a ten- 
der. Ellery v. Benedict, Ke 121 

Reasonable and probable cause of suspicion. (See 
“ Trespass.” } 

In an action for a penalty against an officer, who 
made a distress for rent, for not returning and filing 
the original warrant within the limited time, the de- 
fendant proposed to prove that the papers were filed 
on the morning of the day on which the suit was com- 
menced, and the omission to file arose from inad- 
vertence, and that the delay in filing arose from the 
fact, that some of the property distrained was feloni- 
ously carried away by the plaintiff bet ween the time 
of appraisement and sale, and that time was want- 
ing fur resonable researclh—Held, such evidence 
was inadmissible. Sherman v. Spencer, 172 


cannot be call:d by the plainuff as a witness against 
his co-defendant in an action of contract. Lipe, 
administrator, &c., v. Steel g& Harvey, 204 
In an action, drawer against acceptor, it was pleaded 
that the bill was accepted in part payment of a debt 
_proveable under a commission of bankrupt sued out 
against defendant—Held, that the defendant cannot 
give evidence of contents of bill, or of the circum- 
stances under which it was accepted, without giving 
notice to plaintiff to produce it. Goodered v. Ar- 
mour, 336 
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EVIDENCE. (EQUITY.) 


parol evidence admissible to show relation of princi- 
palandagent. Lynde v. Staats, 89 


EXECUTION. 


Where a jna¢dment had been recovered in the Superior 
Court of the enxy of New-York, and was docketted 
in Queen’s county, and a fi. fa. was issued out in 
Queen’s county, under which the defendant’s pro- 
perty was sold, and produced, after satisfying seve 
ral executions, a surplus, the court refused to grant 
an order directing the sheriff of Queen’s county, to 
bringinto court such surplus. Kane v. Van _— 


EXECUTORS. 


Executors are liable to costs where a suit has been 
instituted, which was unnecessary. Willett v. ~ 
7 


A. was executrix, and B. and C. were executors of D. 
A., with their assent, borrowed $100 on her promis- 
sory note, and paid aclaim due the estate. B. and 
D. afterwards took upon themselves the administra- 
tion of the estate, and took up A.’s note by givin 
afres one, whereby ‘ the estate of D.” promise 
to pay the $!00—Held, that B. and C. were liable 
therefor unless there was a want of assets. 
McSorley v. Leary and Hoey, 410 


GAMING. 


Acourt of equity will not interfere by injunction against 
a party who sues at law upon an I. O. U., made ap 
of suns of money won at cards, and monies lent to 
play at gaming tables in a foreign country, it not 
appearing that the games were illegal. — . 


Colston, ewaser 


A mortgage of real estate by infant was confirmed by 
his remaining in possession after attaining his ma- 
jority. Woody. Gosling et uz., 7 


JOINDER IN ACTION. 


An executor, who has not come in and proved with 
his co-executors, must nevertheless be joined with 
them in a suit for a debt due to the estate of their 
testator. Creswick v. Woodhead, 350 


JURY. 


The Grand Jury has no jurisdiction to make inquiries 
into offences committed on board of American ships 
of war on the high seas. The U. S. v. Mackenzie 
altd Gansevoort, 371 


LIBEL. 


Where words are not libellous in themselves, and 
where the imputation supposed to be conveyed by 
them, is one of which the court cannot take judicial 
Notice, the declaratiun must clearly allege the mat- 
ter in respect of which the written words are deemed 
libellous, and the want of such allegation cannot 
be levally supplied by proof at the trial, nor, if such 
proof be given, can the verdici founded upon it be 
sustained. Hegrn v. Stowell, ‘ 158 

Imputation implying dishonesty sufficient to support 
action Cheese v. Scales, 

Pleading—innuendo—justification—charge of felony 
—mala praxis. Edsall v. Russell, 412 


LIEN LAW. 
The contractor is not a competent witness for the 


plaintiff in an action under thelien law. Wood v. 
Williams, 154 





LUNATIC. 


Where necessaries are supplied to a lunatic, he be- 
comes a debtor to a party supplying them, and, 
upon the decease of the lunatic, such debt is payable 
out of his assets. Wentworth v. Tubb, 282 


MARRIED WOMAN. 


Separate estate of married woman, what will be suffi- 
cient to prevent anticipation by her. Briwn v. 
Bamford, ; 110 

Bequest of an annuity “to be paid into the proper 
hands of A., the wife of J. L., for her own proper 
use and benefit,” does not vest it in her to her sepa- 
rateuse. Blacklow v. Laws, 350 


MURDER. 


Where parties are charged with having committed the 
crime of murder on the high seas, and an investi- 
gation in a regularly organized court of inquiry is 
instituted hy the Secretary of State of the Navy, 
the U. S. District Court will not grant a warrant ty 
arrest the parties so charged pending such proceed- 
ings. The United States v. Mackenzie and Ganse- 
voort. (See tit. “Jury,”) 227 


NAVAL APPRENTICES. 


Enlistment, Habeas Corpus. Re Sullivan and Van 
Velsor, 314 


NEGLIGENCE. 


Although it is illegal for a party to place an animal on 
the high way, still, unless by so doing, it is the im- 
mediate cause of an accident, a plaintiff cannot 
recover. Davies v.'Mann, 267 


NOTICE. 


A mortgagee, prior to executing release of portion of 
mortgaged premises, is not bound to search for in- 
cumbrances subsequent to his own mortgage. The 
record is not constructive notice. North American 


Trust Company v. Wilgers et al., 42 
Notice to produce—secondary evidence—Costs. Lloyd 
v. Mostyn, 363 
See Goodered v. Armour, 336 

OATH. 


An assistant justice of a Ward Court is not competent 
to administet an oath as a judge of a court of re- 


cord. Wood vy. Williams, 154 
OFFICE. 
Sale of an office, when legal. Stewart et al. v. Glent- 
worth et al., 217 
PARTNERSHIP. 


The authority which one partner in a trading partner- 
ship has to bind his co-partners by signing accept- 
ances or promissory notes in the names of the frm, 
does not exist in a partnership of attornies. Head- 
ley v. Bainbridge, ’ 

Where goods were sold to A. and B., who were part- 
ners, B. being a minor, and a suit was brought 
against A. solely, and A. pleaded the general issue: 
Held, that A. could not, on that plea, take advan- 
tage either of the minority or the co-partnership. 
Shepherd v. Greaves, : act _ 21 

S., T. & Co., were in the habit of receiving monies as 
bankers. C. placed moniesin theirhands. S. died, 
and C’s account was thereupon settled. C. con- 
tinued afterwards to deal with the firm. After S.’s 
death the firm made an assignment of the effects of 
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the firm to S.’s administrator, to whom they were 
indebted, being at the time indebted to C., for which 
she held a notein the name of the old firm: Held, 
that S.’s administrator was not bound to pay 
Chapman v. Kortwright and another, 393 


PART Y-WALL. 


In an action for damages for injuries done to a build- 
ing by excavation of an adjoining lot for a cellar, it 
is a question for a jury whether ordinary skill and 
precaution were used in performing the work, and 
the jury ought to assume that the party wall was 
sufficient, and erecied in the usual manner. Hart 
v. Baldwin, 139 

In an action to recover the value of a party wall evi- 
dence must be adduced to show the money expended 
in erecting it. Peckv. Duy, 312 


PLEADING. (COMMON LAW.) 


Plea not cured by verdict, Repleadef awarded. Swe- 
densterned v. Rowe, 327 
Action for a false, fraudulent, &c., representation, 
pleading, attornment. Waiver of action, amend- 
ment of verdict. Dearborn v. Fry, 2 
Traverse in the conjunctive. Edenv. Turtle, 332 
Pleading several matters. Reidv. Rew, 303 


PLEA. (EQUITY.) 


Plea may stand for answer when, what necessary to 
make such pea available. Stuartv Warren, 293 
Plaintiff cannot except to answer until after argument 
of the validity of the plea, ab. 
Plea may be amended, when, ib. 


POLICY OF INSURANCE. 


Parol evidence admitted to explain pulicy. Bend v. 
George Insurance Co., ; 12 
Specific pertormance of a parol agreement to insure. 
Sandford v. Trust Fire Insurance Co., 214 


PRACTICE. (COMMON LAW.) 


The term of the Superior Court continues till the end 
of the last Saturday of the month, a declaration 
may therefore be filed on that day, although thecourt 
may have adjourned. Sandford et al., trustees, &c., 
v. Scott, 314 


PRACTICE. (EQUITY.) 


Where a suit is compromised, the bill may be taken 
off the file under special circumstances. Jewin v. 
Taylor, 283 


RECEIVER. 


The possession of the receiver is the possession of 
the court, and any person entering upon his posses- 
sion are trespassers. and are liable to becommitied 
for contempt. Hurtley v. Gilbert, 251 


REFERENCE. (EQUITY.) 


Where there was a reference to the Master, as to whe- 
ther two sui's were necessary, and he reported that 
the two -uits were substantially for the same pur- 
pose, the Master was directed-to review hia report. 
Ganderton v. Ganderton, 301 


REPLEVIN. 


In replevin in the cepit alone, it is only necessary to 
"—eove the taking. Robertson v. Brown and Wad- 
dell, 297 








In replevin, tenant cannot set up defence to an action 
for the rent, the seizure of the goods. Post v. Lo- 


gan, 59 
Where the plea of non cepit is interposed, and plea of 
property, in third person, without formal traverse 
of property in plaintiff, and the jury find that de. 
fendant did take gouds, and that they were not the 
property of such third person, plaintiff is entitled to 
judgment. Skidmore v. Devoy, 123 


SALES. 


Private sale of hypothecated stock invalid. Other- 
wise if by public auction. Castello and Price y, 
City Bank of Albany et al., 25 


SCANDAL AND IMPERTINENCE. 


Charges in a bill as to the immoral character of an 
executor, dues not amount to scandal and imperti- 
nence. Everet y. Prytherch, 142 


SETTLEMENT. 


Unborn illegitimate children cannot be provided for 
by settlement. Wilkinson v. Wilkinson, 191 


STATUTE OF FRAUDS. 


An order to forward goods followed by a shipment, 
may operate as a cuntract of bargain and sale. 
Ashcroft v. Morrin, 

Where A. became security for B.’s rent, and B., a 
month afterwards, assigned to C., and C. under- 
took to indemnify A. from the payment thereof; 
but at the time the lease was assivned, A. stated 
that he would see the month’s rent paid— Held, that 
he was liable therefor, and that he could not be con- 
sidered as undertaking to pay the debt of a third per- 
son. Rexford v. Brunell, 396 


STATUTE OF LIMITATIONS. 


What sufficient admission of debt to bar application 
of statute. Allen and another v. Stephens et al., 359 


STOPPAGE IN TRANSITU. 


Upon a question between the consignees of a bill of 
lading and the vendor, as to the right of the latter 
to stop in transitu, the bill of lading is conclusive 
evidence of delivery tothe purchaser. Meletopulo 
v. Ranking, 299 


TRESPASS. 


Where a tenant for — mortgaged by demise, dated 
March 24th, for all his term (save one day) with a 
proviso for reconveyance on 24th June, and a pro- 
viso that,on non-payment on that day, the mortgagee 
might enter and sell the premises, fixtures, &c., the 
mortgagee had no right to enter till 24th June, and 
could not maintain trespass for asportation of fix- 
tures before that day by a stranger. Wheeler v. 
Montefiori, Knight et al., 125 

Reasonable and prubable cause of suspicion for giving 
a party into custody is good evidence in mitigation 
of damagesin trespass. Ferkins v. Vaughan, 285 

Conversa'ions, admissible, ib, 

Where the goods ofa person who had occupied rooms 
in a house had been removed out of them, on his 
being about to quit, and upon his refusal to pay a 
sum demanded as the price of his lodging, the 
owner of the house ordered them to be taken back 
into one of the rooms which he had occupied, and 
detained them there—Held, that an action of tres- 
pass was not maintainable. Hartley v. “| 
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TROVER. 


Where W. told the salesman of O. that W. had agreed 
to let him have two couches, upon which the sales- 
man delivered the same to him, and O., in a conver- 
sation subsequently stated “that the accounts be- 
tween him and W. were squared:” Held, that an 
action in trover could not be sustained by O. to re- 
cover the couches. Ogden v. Woodruff, 171 

Demand and refusal not evidence of conversion. 
Rushworth v. Taylor, ‘ 205 

Aplainuff may, under the count in trover, recover the 
value of fixtures severed from freehold and sold by 
auction. Dalton v. Whittem, 284 

Where a sloop was out ot view, and incapable of bein 
pointed out to the purchaser ata sheriff’s sale, an 
trover was brought by a purchaser at such sale: 
Held, that the plaintiff was properly nonsuited. 
Bakewell et al. v. Ellsworth et al., 346 


TRUSTEE. 


Trustees may be compelled to pay costs where ground- 
less objections are raised. Thorbyv. Yeates, 222 
Where a trustee, without the consent of his cestui que 
trust, cancelled a mortgage and entered satisfaction 
thereon, and it appeared that the mortgagee had no- 
tice of the trust. the Court ordered the discharge to 
be vacated. Hays v. O’ Connor et al., 405 


USURY. 


Taking seven per cent. interest in advance on dis- 
counting promissory note, does not amount to 
usury. Anderson v. Schenck, 107 

Where the agent retained a considerable sum out of 
proceeds of note discounted for his trouble in ob- 
taining some unbeknown to the party who dis- 
counted it, the note did not thereby become tainted 
with usury, ib. 





DIGEST OF CASES. 423 


Such agent is a competent witness, though endorser 
of the note, ib. 
Where shares were purchased in the North American 
Trust Co., by assignment of bond and mortgage, 
for the purpose of raising money upon them, the 
transaction did not taint the security with usury. 
Curtis et al. v. Swartwout et al., 406 


VENDOR AND PURCHASER. 


Where purchase is made by agent and conveyance 
taken by him, and the consideration is paid by pur- 
chaser, parol evidence is admissible to explain trans- 
action. See tit. Evidence. Lynde v. Staats, 89 


WILL. 


Successive estates for life-issue—children—separate 
estate of feme covert—real estate of infant feme co- 
vert. Child vy. Child, 182 

A fund limited by will to several parties. some mar- 
ried and others unmarried, for their separate use {or 
life, remainder to such persons as they should ap- 
point, and in default of appointment to their execu- 
tors, &c. Held, that the married woman could not 
dispose of the fund during coverture, but querE as to 
the unmarried woman. Hullowny v. Clurks:m, 270 

Revocation of will made prior to Revised Statutes 
coming into operation by a conveyance of the real 
estate thereby devised being made subsequent to 
the execution of will. Selden v. Pecrsall, 277 

Vested interests, which are liable to be divested on the 
happening of certain events. Locker v. a 


A testatrix gave all the interest in the 37. per cent. 
consuls to certain persons, and by her codivil re- 
citing that 1800/. was due to her from H, directed 
that it might be placed in the 3/. per cent. consols: 
Held, that the sum of -1500/. did not pass under the 
bequest of stock in will. Havard v. Price, 318 


END OF VOLUME f. 





